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II. MARKET DOMINANCE 

A. QUANTITATIVE MARKET DOMINANCE 

 NS does not contest that “using the challenged rate and URCS system-average variable 

costs, the issue movement generates revenue-to-variable-cost… ratios in excess of the 180% 

jurisdictional threshold…”1  SunBelt agrees. 

 Details of SunBelt’s variable cost calculations and revenue to variable cost (“R/VC”) 

ratios are shown in Rebuttal Exhibit II-A-1.  A summary of the results is shown in Table II-A-1 

below. 

 Table II-A-1 
Summary of Variable Cost, Jurisdictional Threshold and 
Revenue to Variable Cost Ratios for SunBelt Movement 

  
 Item  3Q2011  4Q2011  1Q2012  2Q2012  
 (1)  (3)  (4)  (5)  (6)  
           
 1. Phase III Cost  $1,744  $1,732  $1,739  $1,764  
 2. Jurisdictional Threshold  $3,140  $3,117  $3,130  $3,175  
 3. Rate Per Car  $8,088  $8,088  $8,088  $8,088  
 4. R/VC Ratio  464%  467%  465%  459%  

 Source:  Rebuttal Exhibit II-A-1  

 
As indicated in Table II-A-1, NS’s R/VC ratios at mid-third quarter 2011 (“3Q11”) levels 

through mid-second quarter 2012 (“2Q12”) levels range between 459 percent and 467 percent.  

NS, however, does contest the use of unadjusted system average URCS Phase III results, 

stating that “the current version of URCS does not accurately reflect the full variable costs of 

transporting the issue movement.”2  NS goes on to state that, “[w]hile NS does not propose a 

TIH adjustment to URCS costs for purposes of the Board’s threshold jurisdictional 

determination, Section III-H sets forth a rigorous approach that allocates some of the most 

                                                 
1 See Reply Evidence of Norfolk Southern Railway Company, STB Docket No. NOR 42130, 

filed Jan. 7, 2013 (“NS Reply”) at II-1. 
2 See NS Reply, at II-1. 
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significant TIH-related costs to TIH traffic for purposes of the …MMM analysis.”3  SunBelt 

disputes NS’s attempt to apply movement-specific adjustments to URCS for any reason and 

responds to NS in detail in this Rebuttal Part III-H. 

 

                                                 
3 Id. at II-3. 
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III. STAND-ALONE COST 

B. STAND-ALONE RAILROAD SYSTEM 

The SBRR is a limited system that replicates the NS from McIntosh, AL north to 

Birmingham, AL and then southwest from Birmingham through Mississippi to New Orleans, 

LA. NS “accepts the general scope and configuration of the SBRR posited by SunBelt.” 1  

However, NS includes additional sidings, yards, interchange track, set out track and industry 

track.  NS also challenges SBRR’s yard types, locations and sizes and its signals system. 

The issues raised by NS in Reply are addressed separately below under the following 

topical headings: 

1. Routes and Mileage 
2. Track Miles and Weight of Track 
3. Joint Facilities 
4. Signals and Communications System 
5. Turnouts, FEDs and AEI Scanners 
6. RTC Model Simulation 

 
1. Routes And Mileage 

NS accepts SunBelt’s Opening total of 578.24 constructed miles for the SBRR.2  

2. Track Miles And Weight Of Track 

Table III-B-1 below compares SunBelt’s Opening and NS’s Reply SBRR constructed 

track miles. 

  

                                                 
1 See NS Reply, at III-B-1. 
2 Id. at III-B-3. 
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 Table III-B-1 
Comparison of SunBelt Opening and NS Reply SBRR Constructed Track Miles 

 

         
  

Description 
 SunBelt 

Opening1/ 
 NS 

Reply2/ 
 Difference 

Cols (3)-(2) 
 

 (1)  (2)  (3)  (4)  
         
 1. Main Line Track        
     a. Single Main Line Track  578.24  578.24  0.00  
     b. Other Main Track  124.11  135.63  11.52  
 2. Setout Tracks  4.48  15.82  11.34  
 3. Customer Access Sidings  0.00  10.61  10.61  
 4. Yard and Interchange Track  63.62  141.23  77.61  
 5. Total Track Miles  770.45  881.53  111.08  
 _________________ 

1/ SunBelt Opening, at III-B-4.  
2/ NS Reply, at III-B-5. 

 

 
NS agrees with SunBelt’s weight of rail specifications3 but not SunBelt’s track miles.  NS 

claims that SunBelt’s track capacity and configuration are insufficient to provide proper service 

to the customers included in the selected traffic.  NS identifies four general criticisms that pertain 

to SunBelt’s Opening RTC Model and also criticizes SunBelt’s operating plan with regard to the 

classification and switching of general freight carload traffic. 4   As NS’s RTC Model and 

classification and switching criticisms are discussed in detail in NS’s Reply Part III-C, SunBelt 

addresses them in its Rebuttal Part III-C.  SunBelt addresses mileage issues below. 

a. Main Line Track 

i. Single Main 

As noted above, NS accepts SunBelt’s 578.24 route miles for the SBRR. 5 

                                                 
3 See NS Reply, at III-F-140. 
4 Id, at III-B-4. 
5 The route miles of the SBRR are contained in SunBelt Rebuttal e-workpaper “SUNBELT RR 
Route Miles Rebuttal Grading.xlsx,” tab “SUNBELT RR Miles” (filed with the III-F-2 
workpapers).  The route miles are also shown on the Rebuttal stick diagrams of the SBRR.  See 
Rebuttal e-workpaper “SBRR Rebuttal Sticks.pdf.” 
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ii. Other Main 

SunBelt’s other main and siding miles in Opening were determined from its RTC Model.  

On Reply, NS adds 11.52 miles of other main track and passing sidings that it claims are 

required to serve the SBRR’s selected traffic group. 

On Rebuttal, as explained in Part III-C, SunBelt has made a few modifications to its RTC 

Model simulation in response to NS’s Reply.  The results of those modifications result in a total 

of 130.31 miles of other main track and sidings on Rebuttal, an increase of 6.20 miles over 

Opening.6  SunBelt notes that some of the sidings included in both Opening and Rebuttal are not 

passing sidings for through trains but rather short operational sidings used by local trains to pick 

up or drop off traffic.7 

b. Branch Line Track 

NS agrees with SunBelt that the SBRR has no branch line track miles.8 

c. Helper Pocket and Setout Tracks 

Helper service is not required on the SBRR so there are no helper pocket tracks.9  NS 

states that the SBRR requires 15.82 miles of setout tracks. 10   NS accepted SunBelt’s 

configuration of one 735-foot single-ended setout track on either side of each failed equipment 

detector (“FED”).11  Therefore, this increase in setout track miles is due solely to NS’s increased 

number of FEDs caused by NS’s decreased spacing, and increased count, of FEDs along the 

                                                 
6 See SunBelt Rebuttal e-workpaper “SUNBELT RR Route Miles Rebuttal Grading.xlsx,” tab 
“Sticks.”  Other main track and sidings are also shown on the Rebuttal stick diagrams of the 
SBRR.  See Rebuttal e-workpaper “SBRR Rebuttal Sticks.pdf.” 
7 These tracks are shown as sidings in the RTC Model and not as yard track. 
8 See NS Reply, at III-B-2. 
9 See SunBelt Opening, at III-C-7.  See also NS Reply, at III-C-169. 
10 See NS Reply, at III-B-6. 
11 Id at III-B-11; See also NS’s Reply Exhibit III-B-2 (NS’s stick diagrams for the SBRR). 
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SBRR.  As discussed below, SunBelt has not modified its FED spacing from Opening and, 

therefore, does not include NS’s additional setout tracks.  The SBRR’s 4.48 miles of setout 

tracks on Opening have remained the same on Rebuttal. 

d. Customer Access Sidings 

NS claims that “SunBelt’s track configuration does not include the railroad-owned 

industrial and/or spur tracks at any of the customer locations that the SBRR must serve.”12  On 

Reply, NS adds 10.61 miles of “customer access sidings” at eleven (11) separate locations.13  

NS’s additional track miles are erroneously calculated, unsupported and unnecessary. 

One problem with NS’s customer access sidings is that the track requirements are based 

on the weekly volume of cars from NS’s MultiRail simulation.14  As discussed in detail in Part 

III-C of this Rebuttal, NS’s MultiRail simulation is unsupported and full of errors and, therefore, 

completely unreliable. 

Another problem is that NS has not demonstrated that these tracks actually exist or, if 

they do, that they are paid for and owned by NS.  The only support offered by NS as to the 

existence of these customer access sidings is the statement “[T]he spurs and industrial tracks that 

are owned by NS at customer facilities were shown on the track charts provided to SunBelt in 

discovery.”15  Using the from and to mileposts for these sidings as shown in NS’s workpapers, 

SunBelt attempted to find these sidings in NS’s track charts.  In some instances, there were no 

sidings shown on the track charts at the milepost indicated by NS.  In other instances, the 
                                                 
12 See NS Reply, at III-B-7. 
13 NS also refers to this trackage as work sidings – See NS Reply Exhibit III-B-2 and e-
workpaper “SUNBELT RR Route Miles Opening Grading NS Reply.xlsx,” tab “New Work 
Sidings.” 
14 See NS Reply e-workpaper “SUNBELT RR Route Miles Opening Grading NS Reply.xlsx,” 
tab “New Work Sidings,” note 1. 
15 See NS Reply, at III-C-149, note 241. 
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milepost indicated by NS was at a yard location with no track detail shown on NS’s track charts.  

In a few instances, there appears to be a track at a location specified by NS but there is no 

identification of what the track is used for.16 

Furthermore, it has been the experience of SunBelt’s operating witness Mr. McDonald 

and engineering witness Mr. Crouch that, while railroads may construct track to reach an 

industry, the industry will either pay the cost for the track construction upfront or reimburse the 

railroad through a track lease payment. 

SunBelt acknowledged on Opening that the SBRR would pay for the turnout from the 

SBRR’s rail line to connect to industry track and included 61 turnouts for just this purpose.17  

SunBelt also notes that, as discussed above, its RTC Model includes a few short sidings (less 

than one (1) mile) that are used by local trains to pick up and drop off traffic. 

Based on the above, SunBelt rejects NS’s customer access siding track miles and 

continues to include 61 customer turnouts on Rebuttal18 as well as the short sidings included in 

its RTC Model. 

e. Yard And Interchange Track 

As shown in Table III-B-1 above, the biggest difference between SunBelt’s Opening and 

NS’s Reply track is in yard and interchange track.  On Opening, SunBelt included 63.62 miles of 

track for yards and interchange locations.19  On Reply, NS included 141.23 miles of track for 

                                                 
16 See SunBelt Rebuttal e-workpaper “Review of NS Work Sidings.pdf.”  In this file, SunBelt 
provides an explanation as to why it does not accept any of NS’s customer access sidings. 
17 See SunBelt Opening e-workpaper “Track Construction Costs.xls,” tab “User Input,” cell K63. 
18 See SunBelt Rebuttal e-workpaper “Track Construction Costs Rebuttal.xls,” tab “User Input,” 
cell K63. 
19 See SunBelt Opening, at III-B-4 and e-workpaper “SBRR Yard Matrix.xlsx.” 
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yards and interchange locations. 20   Table III-B-2 below compares SunBelt’s Opening and 

Rebuttal yard and interchange track with NS’s Reply yard and interchange track.21 

 Table III-B-2 
SunBelt Opening, NS Reply and  

SunBelt Rebuttal SBRR Yard and Interchange Locations and Track Miles 

 

               
   SunBelt Opening  NS Reply  SunBelt Rebuttal  
  

Description 
 No. of 

Locations 
 Track 

Miles 
 No. of 

Locations 
 Track 

Miles 
 No. of 

Locations 
 Track 

Miles 
 

 (1)  (2)  (3)  (4)  (5)  (6)  (7)  
               
 1.  Yard Track for Trains              
      a.  Yard Track For Trains  5  29.45  5  54.66  5  29.45  
      b.  Industrial Support Yards  ---  0.00  15  6.63  ---  0.00  
      c.  Intermodal Facilities   ---  0.00  2  1.95  2  1.95  
      d.  Automotive Facilities  ---  0.00  1  1.28  1  1.28  
      e.  Interchange Tracks  8  11.19  12  23.48  8  17.28  
      f.  Subtotal  ---  40.64  ---  88.00  ---  49.96  
 2.  Classification Tracks  5  19.23  7  50.01  7  39.71  
 3.  Fixed Fueling Facility Tracks  1  0.52  2  0.00  1  0.52  
 4.  Locomotive Shop Tracks  1  0.91  1  0.00  1  0.91  
 5.  Locomotive Servicing Tracks  4  0.68  5  1.23  4  0.68  
 6.  Car Shop Tracks  1  0.71  1  0.00  1  0.71  
 7.  Rip Tracks  4  0.93  4  1.71  4  0.93  
 8.  MOW Tracks  ---  0.00  3  0.28  ---  0.00  
 9.  Total  ---  63.62  ---  141.23  ---  93.42  
 _________________ 

Source:  SunBelt Rebuttal e-workpaper “Yard Track Comparison – SunBelt v. NS.xlsx.” 
 

  
The basis for many of the differences shown in Table III-B-2 above is in the philosophies 

underlying the development of yard and interchange track miles.  NS claims that SunBelt’s 

“location, sizing, and configurations of the SBRR yards… were untethered to the workload that 

the SBRR actually would have to perform at each facility.”22  These claims underline NS’s total 

lack of understanding of SunBelt’s approach. 

                                                 
20 See NS Reply, at III-B-5. 
21 NS’s yard track components were difficult to separate into the categories shown in Table III-
B-2.  See SunBelt Rebuttal e-workpaper “Yard Track Comparison – SunBelt v. NS.xlsx” for the 
various sources of the Table III-B-2 components. 
22 See NS Reply, at III-B-7. 
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The yards proposed by NS, and their relative size, are derived from its new operating 

plan for the SBRR, which involves the creation of new trains with new blocking schemes that are 

unrelated to the real-world trains the SBRR interchanges with NS.  As discussed in Part III-C, 

NS may not propose such an entirely new operating plan on Reply, and its operating plan 

therefore must be disregarded by the Board. 

On Opening, SunBelt’s operating plan specified the location of yards where activities 

such as train staging, car inspection, yard switching (for originating and terminating traffic plus 

intermediate blocking of cars), crew changes, local train operations and locomotive repairs, 

servicing and fueling would take place.  At some of these locations, traffic would also be 

interchanged with NS and other railroads.  The number and length of “running tracks” in each 

yard (the tracks necessary to handle the peak period trains moving through the yards of SBRR) 

were based on the results of the RTC Model. 23 

Additional interchange locations were identified by a review of SBRR carload data, and 

interchange track was added at interchange locations where the SBRR did not already have a 

yard.24 

The number and length of utility and classification tracks were estimated based on the 

range of car counts at each yard.25  The number and length of tracks needed for locomotive repair 

                                                 
23 See SunBelt Opening e-workpapers “SBRR Yard Matrix.xlsx” and “SBRR Opening 
Sticks.pdf,” pp. 9-13.  Yard track in the RTC Model is shown as gray. 
24 An example of this would be the interchange track added at Boligee, MS.  See SunBelt 
Opening e-workpaper “SBRR Yard Matrix.xlsx,” tab “SBRR YARDS,” category “Other Yards.” 
25 See SunBelt Opening e-workpaper “SBRR Yard Matrix.xlsx,” tab “UTILITY TRK 
LENGTH.” 
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and servicing facilities, fueling and car repair (rip tracks) were estimated by general yard size 

and included where necessary.26 

All of the above were incorporated into the yard requirements of the SBRR resulting in 

63.62 miles of yard and interchange track. 

As explained above, the primary source of yard track requirements developed by SunBelt 

is the RTC Model in which the SBRR operates trains based on actual trains run by NS.  NS’s 

yard track requirements are based on trains created by its MultiRail simulation and, as discussed 

in detail in Part III-C, the MultiRail simulation has no relationship to actual NS trains.  In other 

words, SunBelt’s yard track requirements are based on actual trains while NS’s yard track 

requirements are based on trains created by a simulation program.  As explained in detail in Part 

III-C, NS’s MultiRail simulation is unreliable and results in a gross overstatement of yard track. 

The specific differences in yard and interchange track between SunBelt and NS are 

addressed below. 

i. Yards 

Following the procedures described above, SunBelt included a total of thirteen (13) 

yards, including one (1) major yard, four (4) mid-size yards, and eight (8) other yards.  These 

yards are used for train staging, car inspections, servicing and fueling, interchanging traffic, crew 

changes and picking up/dropping off traffic.27 

NS included seven (7) yards, fifteen (15) industrial support yards, two (2) intermodal 

facilities, one (1) automotive facility and twelve (12) interchange locations.28 

                                                 
26 Id, tab “ADDL TRACK.” 
27 See SunBelt Opening, at III-B-5 to -6 and Opening e-workpaper “SBRR Yard Matrix.xlsx,” 
tab “SBRR YARDS.” 
28 See NS Reply e-workpapers “SBRR Yard List NS Reply.xlsx” and “SUNBELT RR Route 
Miles Opening Grading NS Reply.xlsx” 
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NS converted five (5) SBRR interchange yards to industrial support yards and added ten 

(10) industrial support yards at other locations.  The main problem with NS’s industrial support 

yards is that they are based on the MultiRail simulation which, as discussed in Part III-C, 

SunBelt has shown to be unreliable.  Furthermore, NS has not shown whether these industrial 

support yards currently exist or are only necessary because of NS’s use of the MultiRail 

simulation.  Finally, it is not clear whether or not these industrial support yards, if they do exist, 

are owned by NS or owned by customers.  NS has provided no support of ownership for these 

tracks.  Therefore, SunBelt has not accepted NS’s industrial support yards. 

As discussed in Part III-C, SunBelt has made some modifications to its RTC Model in 

response to NS’s Reply criticisms.  However, these modifications do not impact the SBRR’s 

yard requirements shown in the RTC Model. 

As shown in Table III-B-2 above, the largest difference in yard track, by far, is in 

classification track.  On Opening, SunBelt included 19.23 miles of classification and utility track 

at five (5) locations.  On Reply, NS included 50.01 miles of classification track at seven (7) 

locations, over twice the amount included by SunBelt.  As discussed in Part III-C, SunBelt shows 

that NS’s methodology for calculating classification track requirements results in overstated 

track miles.  In Part III-C, SunBelt also explains that it has reevaluated its classification track 

requirements based on the NS’s criticisms.  Using the number of classification tracks needed at 

each yard, the ladder track configuration used in Opening and the track lengths determined by 

SunBelt’s operating witness based on the Rebuttal peak year car counts at each location, SunBelt 

has included 39.71 miles of classification and utility track at seven (7) locations on Rebuttal.29 

                                                 
29 See SunBelt Rebuttal e-workpaper “SBRR Yard Matrix Rebuttal Grading.xlsx,” tab 
“UTILITY TRK LENGTH.”  SunBelt added classification tracks at Birmingham (Norris) Yard, 
Meridian Yard and Selma Yard.  See SunBelt Rebuttal e-workpaper “SBRR Rebuttal 
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As shown in Table III-B-2 above, SunBelt included small amounts of track on Opening at 

selected yards for locomotive repair, fueling and servicing facilities as well as car repair and rip 

track facilities (Table III-B-2, lines 3-7, Column (2) and Column (3)).  NS included track for 

locomotive servicing facilities as well as rip and MOW tracks (Table III-B-2, lines 3-8, Column 

(4) and Column (5)).  NS did not criticize SunBelt’s locations or track miles for these facilities 

on Reply.  Locomotive repair, car repair and fixed fueling facilities are discussed in Part III-F-8, 

Buildings and Facilities.  As NS has offered no criticisms of SunBelt’s Opening track miles for 

these items, SunBelt has made no changes to the track at these facilities on Rebuttal.  SunBelt 

did not include MOW tracks in yards on Opening because SunBelt’s maintenance of way 

witness, Mr. Crouch, did not deem them necessary.  NS did not provide any evidence on Reply 

demonstrating that these tracks are necessary and SunBelt has continued to exclude them on 

Rebuttal. 

ii. Intermodal Facilities 

On Reply, NS included two (2) intermodal facilities in Birmingham, AL and New 

Orleans, LA.30  SunBelt agrees that the SBRR needs these two (2) intermodal facilities and, on 

Rebuttal, has accepted these facilities and NS’s track miles. 

iii. Automotive Facilities 

On Reply, NS included one (1) automotive facility in New Orleans, LA.31  SunBelt 

agrees that the SBRR needs an automotive facility in New Orleans and, on Rebuttal, has 

accepted this facility and NS’s track miles. 
                                                 
Sticks.pdf,” pp. 9-13.  SunBelt also notes that its interchange yards at Wilton, AL and 
Hattiesburg, MS now have classification tracks based on SunBelt’s Rebuttal car counts.  The 
addition of classification tracks at these two (2) locations is in agreement with NS’s Reply 
evidence. 
30 See NS Reply, at III-B-9 and e-workpaper “SBRR Yard List NS Reply.xlsx,” tab “IM 
Facilities.” 
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iv. Interchange Track 

As discussed above, interchange track was included by SunBelt on Opening in two ways.  

First, interchange track was included in the yard track identified by the RTC Model because 

interchange trains were included in the trains moving over the SBRR during the peak period.  

Second, additional interchange yards were added at locations where there were no yards in the 

RTC Model based on a review of the SBRR’s traffic data.32 

On Reply, NS identified the same interchange locations, with one exception, 33  and 

included 23.48 miles of interchange track.34  NS included additional interchange track at all 

SBRR yard locations.  Yards appearing in the RTC Model do not need additional interchange 

tracks as the interchange trains have already been accounted for in the RTC Model’s 

determination of track requirements.  For the remaining interchange locations that do not appear 

in the RTC Model, SunBelt has accepted NS’s miles of interchange track in order to 

accommodate the interchange of complete trains.35 

v. Rebuttal SBRR Yards 

As discussed above, and shown earlier in Table III-B-2 above, SunBelt has increased its 

yard and interchange track from 63.62 track miles to 93.42 track miles.  This is still substantially 

lower than NS’s overstated 141.23 track miles. 

                                                 
31 See NS Reply, at III-B-9 and e-workpaper “SBRR Yard List NS Reply.xlsx,” tab “Auto 
Facilities.” 
32 SunBelt included interchange yards at Boligee, MS, Birmingham, AL, Tuscaloosa, AL, 
Maplesville, AL, Marion Jct., AL, Wilton, AL, Hattiesburg, MS and Kimbrough, AL.  See 
SunBelt Opening e-workpaper “SBRR Yard Matrix.xlsx,” tab “SBRR YARDS.” 
33 NS did not include downtown Birmingham, AL as an interchange point.  SunBelt’s RTC 
Model included one track at this location for interchange traffic. 
34 See NS Reply e-workpaper “SUNBELT RR Route Miles Opening Grading NS Reply.xlsx,” 
tab “New Interchange Tracks.” 
35 See SunBelt Rebuttal e-workpaper “SBRR Yard Matrix Rebuttal Grading.xlsx.” 
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f. Rebuttal SBRR Track Miles 

As discussed above, SunBelt has added track miles where appropriate.  Table III-B-3 

below summarizes the SBRR track miles presented by SunBelt in Opening and compares NS’s 

Reply track miles to those included by SunBelt on Rebuttal. 
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 Table III-B-3 
SunBelt Opening, NS Reply and  

SunBelt Rebuttal SBRR Constructed Track Miles 

 

           
  

Description 
 SunBelt 

Opening1/ 
 NS 

Reply2/ 
 SunBelt 

Rebuttal3/ 
 Difference 

Cols (3)-(4) 
 

 (1)  (2)  (3)  (4)  (5)  
           
 1. Main Line Track          
     a. Single Main Line   578.24  578.24  578.24  0.00  
     b. Other Main (incl. sidings)  124.11  135.63  130.31  5.32  
 2. Helper Pocket and Setout Track  4.48  15.82  4.48  11.34  
 3. Customer Access Sidings  0.00  10.61  0.00  10.61  
 4. Yard and Interchange Track  63.62  141.23  93.42  47.81  
 5. Total Track Miles  770.45  881.53  806.45  75.08  
 _________________ 

1/ SunBelt Opening, at III-B-4.  
2/ NS Reply, at III-B-5. 
3/ See SunBelt Rebuttal e-workpapers “SUNBELT RR Route Miles Rebuttal Grading,.xlsx” Tab 

“Sticks” and “SBRR Yard Matrix Rebuttal Grading.xlsx,” tab “SBRR YARDS.” 

 

 
3. Joint Facilities 

SunBelt included 2.4 miles of trackage rights in Opening.36  NS accepted SunBelt’s joint 

facility miles.37 

4. Signals And Communications System 

SunBelt equipped the SBRR with a Positive Train Control system (“PTC”) from the 

outset of operations in July 2011.  NS’s position on Reply is that, because all of the technology 

required to implement PTC did not exist in 2011, the SBRR must start out with a Centralized 

Traffic Control System (“CTC”) and overlay PTC by December 31, 2015. 

As discussed in Part III-F-6, the SBRR’s inclusion of PTC at the beginning of the 

SBRR’s operations is feasible (technology did exist) and in Rebuttal SunBelt continues to 

implement PTC in July 2011. 

                                                 
36 See SunBelt Opening, at III-B-7 and e-workpaper “SUNBELT RR Route Miles 
Opening.xlsx.” 
37 See NS Reply, at III-B-9. 
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NS accepts SunBelt’s communications and microwave system with microwave towers 

placed at 20-mile intervals along the SBRR. 

5. Turnouts, FEDs And AEI Scanners 

NS accepts SunBelt’s turnout specifications and count of twenty (20) AEI scanners38 but 

challenges SunBelt’s spacing for Failed Equipment Detectors (“FED”).39 

SunBelt placed FEDs at 35-mile intervals throughout the SBRR system with single-ended 

setout tracks on either side of each FED.40  NS accepts SunBelt’s setout track specifications but 

rejects SunBelt’s FED spacing.  NS states that it has placed FEDs according to their actual 

placement today based on NS track charts resulting in FEDs spaced approximately every 15 

miles.  This spacing more than doubles both the number of FEDs and setout tracks on the SBRR. 

SunBelt’s 35-mile spacing was based on the experience of its operating witness.  NS did 

not demonstrate that SunBelt’s FED spacing was not feasible.  NS merely said it was 

“unreasonable,” for the sole reason that it is “more than twice the distance between FEDs as is 

NS’s practice in the real world.” 41   The SBRR is not a replication of NS and it has no 

requirement to conform to existing NS configuration.  The SBRR only needs to be feasible.  

Spacing FEDs every 35 miles is certainly feasible.  In fact, NS’s actual FED placement 

demonstrates this.  For example, a review of NS’s track charts between Bellevue, OH and 

                                                 
38 See NS Reply, at III-B-11 to -12. 
39 Both SunBelt and NS included Dragging Equipment Detectors (“DED”) as well as Failed 
Equipment Detectors (“FED”) at each location but the text only refers to FEDs.  See NS Reply, 
at III-B-11.  FEDs and DEDs are also discussed in Rebuttal Part III-F-6. 
40 See SunBelt Opening, at III-B-8. 
41 See NS Reply, at III-B-11. 
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Walton, VA revealed three instances of NS actual FED spacing in excess of 35 miles, including 

one instance of nearly 100 miles.42 

SunBelt has also reviewed a limited number of publicly available track charts for other 

railroads and found several instances of FED spacing in excess of 35 miles.43 

Based on the above, NS’s FED spacing is not necessary for the SBRR and SunBelt’s 

FED spacing is feasible.  SunBelt continues to use its Opening 35-mile spacing for FEDs in 

Rebuttal. 

6. RTC Model Simulation 

SunBelt addresses RTC Model Simulation issues in detail in Part III-C. 

                                                 
42 56.38 miles between milepost (“MP”) RR 62.61 and MP RR 6.23; 38.50 miles between MP 
WV 171.80 and MP WV 133.30; and 94.74 miles between MP WV 189.98 and MP V 366.48.  
See SunBelt Rebuttal e-workpaper “NS FED Spacing Examples.pdf.” 
43 See SunBelt Rebuttal e-workpaper “FED Spacing on Other Railroads.pdf.” 
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III. STAND-ALONE COST 

E. NON-ROAD PROPERTY INVESTMENT 

 SunBelt’s Opening evidence describes Non-Road Property Investment as including 

locomotives, railcars and other equipment, including company vehicles and maintenance-of-way 

equipment.  As stated in Opening, locomotives and railcars are acquired through leases, the cost 

of which is included in the SBRR operating expenses.  Further, the cost of other equipment, such 

as highway vehicles and maintenance-of-way equipment, are either purchased or leased.  If 

purchased, the purchase price is annuitized and included with operating expenses.  If leased, the 

lease costs are included with operating expenses. 

 In Reply, NS addressed Non-Road Property Investment only by indicating that all of 

these items are addressed elsewhere in its evidence.  Review of NS’s Reply evidence 

demonstrates that it accepted SunBelt’s acquisition of locomotives and railcars though lease 

agreements, and lease or annuitization of the purchase price of other equipment and inclusion of 

these costs as operating expenses. 

 In Rebuttal, SunBelt continues to lease locomotives and railcars and lease or purchase 

other equipment, and to include the associated expenses in operating costs.  Differences in the 

costs associated with locomotive, railcar and other equipment leases and acquisitions are 

addressed in Parts III-C and III-D. 

  

.  
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III. STAND-ALONE COST 

G. DISCOUNTED CASH FLOW ANALYSIS 

In Part III-G of its Reply, NS raises various issues with respect to SunBelt’s SAC DCF 

analysis.  Specifically, NS challenges SunBelt’s treatment of bonus depreciation and its use of 

historic urban and land values to forecast inflation in future land values, stating that “SunBelt’s 

discounted cash flow… model contains a number of invalid inputs and assumptions ranging from 

overreaching and flawed assumptions regarding the availability of bonus depreciation to overly 

aggressive assumptions regarding future inflation.”1 At the same time, NS itself seeks major 

alterations to the Board’s established approach on such matters as equity flotation costs, inflation 

indices for land, treatment of tax liability, capital cost recovery, and positive train control.     

 SunBelt responds to NS’s contentions below under the following topical headings: 

1. Cost of Capital 
2. Inflation Indices 
3. Tax Liability 
4. Capital Cost Recovery 

 
1. Cost of Capital 

The SBRR’s cost of capital is made up of the cost of common equity, debt and preferred 

equity (if any).  NS “accepts SunBelt’s use of the Board determined railroad industry cost of 

capital as the starting point for the SBRR,” but then adds equity flotation costs.2 

As shown in Table III-G-1 below, there are no differences between SunBelt’s Opening 

and NS’s Reply SBRR cost of equity calculations. 

  

                                                 
1 See NS Reply, at III-G-1. 
2 Id. 
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 Table III-G-1 
Comparison of SunBelt Opening and  

NS Reply SBRR Cost of Equity 

 

         
  

Year 
 SunBelt 

Opening1/ 
 NS 

Reply2/ 
 Difference 

Cols (3) – (2) 
 

 (1)  (2)  (3)  (4)  
         
 2009  12.37%  12.37%  0.00%  
 2010  12.99%  12.99%  0.00%  
 2011  13.57%  13.57%  0.00%  
 2012  12.98%  12.98%  0.00%  
 2013  12.98%  12.98%  0.00%  
 2014  12.98%  12.98%  0.00%  
 2015  12.98%  12.98%  0.00%  
 2016  12.98%  12.98%  0.00%  
 2017  12.98%  12.98%  0.00%  
 2018  12.98%  12.98%  0.00%  
 2019  12.98%  12.98%  0.00%  
 2020  12.98%  12.98%  0.00%  
 2021  12.98%  12.98%  0.00%  
 _________________ 

1/ SunBelt Opening e-workpaper “Exhibit III-H-1.xls.” 
2/ NS Reply e-workpaper “Exhibit III-H-1 NS Reply SB.xls.” 

 

 
NS asserts that SunBelt improperly omitted equity flotation costs.3  NS acknowledges 

that, until 2007, the Board consistently rejected railroad attempts to include equity flotation in 

the cost of capital calculation, but NS contends that the Board “changed its approach” in the AEP 

Texas case.4  However, NS’s characterization of AEP Texas is misleading at best. 

As an initial matter, simple chronology reveals that the Board did not “change[ ] its 

approach” in AEP Texas.  Several years after AEP Texas, the Board again refused to include an 

equity flotation fee in the DCF calculation despite the best arguments of the defendant railroads 

in AEPCO.5  In fact, the Board specifically stated that its “longstanding precedent” required 

                                                 
3 See NS Reply, at III-G-1.   
4 See NS Reply, at III-G-1 to -2. 
5 See AEPCO 2011 at 138. 
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rejection of the equity flotation fee proposed by BNSF and UP.6  In that case, BNSF and UP 

made the exact same allegation NS is now making – that the Board had “changed its approach” 

in 2007 with AEP Texas.7  The Board rejected the argument of BNSF and UP then, and the 

Board should similarly reject the same argument being made now by NS. 

Furthermore, AEP Texas can be easily distinguished from the current case.  In AEP 

Texas, the shipper agreed to include an equity flotation fee as part of its plan to have the SARR 

refinance its construction costs soon after the construction was completed.8  The Board rejected 

the refinancing proposed by AEP Texas but retained the equity flotation costs since both parties 

agreed to its inclusion in the SAC analysis.  In contrast, SunBelt vehemently does not agree that 

an equity flotation fee is appropriate. 

Another distinction between the AEP Texas case and the instant case is the size of the 

flotation fee, which equaled only 0.13 percent in AEP Texas.9  In this case, NS has proposed a 

fee of 2.1 percent, or 16 times the level used in AEP Texas.   

More broadly, if the Board were to use a flotation fee as proposed by NS, then the Board 

would also have to replace the railroad industry cost-of-capital in the DCF model.  As the Board 

stated in Wisconsin P&L: 

A serious argument that an equity flotation cost should be included for a stand-
alone railroad would require a re-examination of the use of the general rail 
industry cost-of-capital rate in the DCF model.  Because of the complexities 
associated with such an endeavor, the parties to SAC cases have found it 

                                                 
6 Id.  
7 See Joint Reply Evidence of BNSF and UP at III-G-5 (filed May 7, 2010), in AEPCO 2011.   
8 See Opening Evidence of AEP Texas at III-G-5 (filed Mar. 1, 2004) and Rebuttal Evidence of 
AEP Texas at III-G-5 (filed July 27, 2004), in AEP Texas. 
9 See AEP Texas, slip op. at 108.  See also Rebuttal Evidence of AEP Texas at III-G-5 (filed July 
27, 2004), in AEP Texas. 
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preferable to use the rail industry’s cost-of-capital rate as a surrogate for that of 
the stand-alone railroad.10 

 
NS has not proposed any replacement for the rail industry cost-of-capital in the DCF model and, 

consequently, the Board should reject the equity flotation fee advocated by NS. 

NS argues that the STB’s 2006 to 2011 costs of common equity do not contain the impact 

of equity flotation costs because no railroad included in the cost of capital determinations has 

issued common equity in recent years.11  NS’s assertion is flawed.  As the STB pointed out in its 

AEPCO 2011 decision, flotation fees are already included in the Board’s cost-of-capital 

calculation.12   

Even if equity flotation costs were not already reflected in the cost of common equity, 

they still would have to be excluded from the SAC analysis because their presence would create 

an entry barrier inconsistent with the theory of contestable markets.  An equity flotation fee is a 

financial transaction cost, and like any costs incurred by the SARR and not the incumbent, must 

be excluded from the SAC analysis. This axiom extends from the very foundation of contestable 

market theory, which states that an entrant into the market must be able to enter the market 

quickly and efficiently to gain any available profits, e.g., “hit and run entry.”  If the financing 

costs for the incumbent and the entrant are not the same, the incumbent could engage in limit 

                                                 
10 See Wisconsin P&L at 1040 (n. 200).   
11 See NS Reply, at III-G-3. 
12 See AEPCO 2011, slip op. at 138. Unlike all the debt issued by the railroads, common equity 
is effectively a perpetuity, meaning whatever costs were incurred in its issuance are still reflected 
in its current price, no matter how small. 
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pricing, which makes hit and run entry into the market impossible.13    The only way contestable 

markets can function is if the market entrants have the same cost of capital as the incumbent.14 

Finally, NS’s attempt to buttress its position with reference to the Initial Public Offering 

of Facebook must necessarily fail.15  NS has not even begun to explain why a social media 

website is an appropriate benchmark for the railroad industry.  Underwriters receive payment for 

new equity issues in the form of a spread; that is, they are allowed to buy shares of stock for less 

than the offering price at which the shares were sold to investors. These share prices are based in 

part on the riskiness of the underlying firm.16 Unless the SARR and the comparable firm face the 

same risk, the spread will not be the same.  No sophisticated investor would claim that a SARR 

and internet based social media provider would face the same risk.  Using Facebook as a proxy 

for equity flotation costs for a SARR also is improper because it is well documented that, given 

the Facebook IPO’s high notoriety, the issuance was highly oversubscribed and not indicative of 

a typical IPO.17 

                                                 
13 See “The Theory of Contestable Markets,” Stephen Martin, Department of Economics, Purdue 
University, July 2000. 
14 Id. at 24 “the cost of financial capital must be the same for entrants and incumbents.” 
15 See NS Reply, at III-G-3 to -4. 
16 In more risky issuances of common equity, the underwriter will usually receive some extra 
noncash compensation, such as warrants to buy additional common stock in the future.  See 
Brealey, R. A., Myers, S. C., and Allen, F., “Principles of Corporate Finance, Eighth Edition,” 
McGraw-Hill Irwin, 2006 at 391 (“Brealey, Myers and Allen”) for a fuller description of the 
risks inherent in underwriting common equity IPO. 
17 See for example the Wall Street Journal, June 17, 2012 “'Oversubscribed' Is a Weak IPO 
Signal,” Barons, May 21, 2012 “Facebook Loses Face - And How,” and Time, May 22, 2012, 
“Facebook IPO Fallout: Four Lessons From a Rocky Public Debut.”  
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The Board should adhere to its “longstanding precedent”18 and reject NS’s attempt to 

include any equity flotation costs.    

In April 2013, the Association of American Railroads (“AAR”) submitted its calculation 

of the 2012 railroad industry cost of capital.  Consistent with STB precedent, SunBelt has 

updated the DCF model’s cost of common equity to include the additional cost of equity data.  

SunBelt’s Rebuttal SBRR cost of equity calculations are shown in Table III-G-2 below. 

  

                                                 
18 Other than AEPCO 2011, the flotation fee has been rejected in a wide range of decisions, 
including Wisconsin P&L at 1040, TMPA at 751, Duke/NS at 123, CP&L at 262, Duke/CSXT at 
433, PSCo/Xcel at 659, Otter Tail slip op. at E-2, WFA/Basin at 135. 
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 Table III-G-2 
Summary of SunBelt Opening and Comparison Of 

NS Reply and SunBelt Rebuttal SBRR Cost of Equity 

 

           
  

Year 
 SunBelt 

Opening1/ 
 NS 

Reply2/ 
 SunBelt 

Rebuttal3/ 
 Difference 

Cols (3) – 
(4) 

 

 (1)  (2)  (3)  (4)  (5)  
           
 2009  12.37%  12.37%  12.37%  0.00%  
 2010  12.99%  12.99%  12.99%  0.00%  
 2011  13.57%  13.57%  13.57%  0.00%  
 2012  12.98%  12.98%  13.33%  (.35%)  
 2013  12.98%  12.98%  13.07%  (.09%)  
 2014  12.98%  12.98%  13.07%  (.09%)  
 2015  12.98%  12.98%  13.07%  (.09%)  
 2016  12.98%  12.98%  13.07%  (.09%)  
 2017  12.98%  12.98%  13.07%  (.09%)  
 2018  12.98%  12.98%  13.07%  (.09%)  
 2019  12.98%  12.98%  13.07%  (.09%)  
 2020  12.98%  12.98%  13.07%  (.09%)  
 2021  12.98%  12.98%  13.07%  (.09%)  
 _________________ 

1/ SunBelt Opening e-workpaper “Exhibit III-H-1.xls.” 
2/ NS Reply e-workpaper “Exhibit III-H-1 NS Reply SB.xls.” 
3/ SunBelt Rebuttal e-workpaper “Exhibit III-H-1 (Rebuttal).xls.” 

 

 
2. Inflation Indices 

NS accepts SunBelt’s road property asset and operating expense indices derived from the 

AAR railroad chargeout prices and wage rate indexes for eastern railroads and Global Insight’s 

Rail Cost Adjustment Factor Forecast.  NS updates those indices using Global Insight’s 

September 2012 forecast.19 

However, NS does not accept SunBelt’s inflation index for land.  Table III-G-3 compares 

SunBelt’s Opening and NS’s Reply land indices for each year of the study period. 

  

                                                 
19 The most recently available forecast. 
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 Table III-G-3 
Comparison of SunBelt Opening and  

NS Reply Land Indices 

 

         
   Land Index    
  

Year 
 SunBelt 

Opening1/ 
 NS 

Reply2/ 
 Difference 

Cols (2) – (3) 
 

 (1)  (2)  (3)  (4)  
         
 2009  100.0  100.0  0.0  
 2010  100.1  102.4  (2.3)  
 2011  108.2  104.8  3.4  
 2012  116.6  107.3  9.3  
 2013  124.6  109.9  14.7  
 2014  133.1  112.5  20.6  
 2015  142.2  115.2  27.0  
 2016  152.0  118.0  34.0  
 2017  162.5  120.8  41.7  
 2018  173.7  123.7  50.0  
 2019  185.8  126.6  59.1  
 2020  198.6  129.7  69.0  
 2021  210.7  132.4  78.3  
 _________________ 

1/ SunBelt Opening at III-G-4. 
2/ NS Reply e-workpaper “Exhibit III-H-1 NS Reply SB.xls.” 

 

 
As shown in Table III-G-3 above, SunBelt’s land indices grow at a rate roughly twice 

those used by NS.  These differences are due to NS’s use of different approaches for indexing 

rural land, indexing urban land, and discounts. 

NS claims SunBelt’s rural land inflation is too high because the USDA is forecasting 

drops in future crop prices and future crop production and increases in input prices, which will 

lead to lower farm net income.20  According to NS, farm land values are based on farm net 

income and a decline in farm net income will lead to lower farm values.  At best, NS feels that 

farm values will increase at the rate of inflation of 2.39 percent. 

                                                 
20 NS included its critique of SunBelt’s Opening rural and urban land inflation values in its Reply 
e-workpaper “NS SUNBELT Inflation Indices.docx.” 
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NS also claims that SunBelt’s urban land inflation is too high because the NCREIF 

commercial property index SunBelt used in its Opening Evidence includes only premium 

properties that are not customarily found along railroads’ right of way and is weighted towards 

certain large metropolitan areas through which the SBRR does not move.  NS argues instead that 

two proprietary, fee only real estate databases, which show that the growth in real estate values 

from 2002 through 2012 was due to speculation and GDP growth that is not likely to take place 

in the near future, negate the NCREIF data.  Therefore, NS assumes that urban land values will 

increase at the same 2.39 percent as rural land values. 

NS’s land inflation values must be summarily disregarded.  Instead of relying upon Board 

precedent for estimating future land values as SunBelt did in its Opening evidence, NS relied on 

the unsupported position of its real estate consultant that land values would only increase at the 

general rate of inflation.  As explained in SunBelt’s Rebuttal Exhibit III-G-1, NS’s claims about 

the link between rural land values and farm income and about the breadth and scope of the 

NCREIF index are incorrect and contradicted by more recent evidence.  Because NS’s claims are 

demonstrably false and SunBelt has followed the procedures accepted by the STB in prior rate 

cases, SunBelt continues to use its land value inflation approach, updated for the release of more 

current indexes. 

For the reasons described above, SunBelt continues to use the land indices presented on 

Opening in this Rebuttal.21 

3. Tax Liability 

NS accepts SunBelt’s assumed Federal tax rate of 35 percent and its calculated composite 

state income tax rates for the SBRR.  However, NS claims that “SunBelt’s DCF incorporates 

                                                 
21 Consistent with STB precedent, SunBelt has updated the indexes for additional historic data 
not available when SunBelt filed its Opening evidence and NS filed its Reply evidence. 
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three errors affecting the calculation of SBRR income tax liability.”22  The three “errors” claimed 

by NS are: 1) that SunBelt misapplied bonus depreciation, 2) SunBelt used the wrong tax life for 

certain SBRR property assets, and 3) that SunBelt did not amortize the SBRR debt over a 20-

year financing term.  SunBelt addresses each of the issues raised by NS in Part III-H below. 

4. Capital Cost Recovery 

NS accepts SunBelt’s capital recovery calculations except for the issues raised above and 

certain other issues NS addresses in Part III-H.  The other issues raised by NS in Part III-H will 

be addressed in SunBelt’s Rebuttal Part III-H. 

                                                 
22 See NS Reply, at III-G-5. 
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III. STAND-ALONE COST 

H. RESULTS OF SAC ANALYSIS 

In this section, SunBelt addresses the concerns raised by NS in Reply regarding 

SunBelt’s DCF analysis and its maximum rate calculations. 

1. Results of SAC DCF Analysis 

On Rebuttal, SunBelt has made a limited number of changes to its DCF model in 

response to the limited number of valid points raised by NS and discussed in Parts III-A through 

III-G above.  In addition, SunBelt explains numerous errors made by NS in its Reply DCF 

model, including, but not limited to, improper adjustments to the cost of capital used in 

determining the replacement value of future investments, understating the amount of accelerated 

depreciation available to the SBRR, and misapplication of future PTC related investment costs. 

SunBelt’s Rebuttal DCF analyses are shown in Rebuttal Exhibit III-H-1.  The 

calculations shown in each table of that Exhibit are summarized below.1 

a. Cost of Capital 

As discussed in Part III-G, SunBelt continues to use the simple average of the cost of 

equity estimates during the SBRR’s construction period and rejects NS’s improper inclusion of 

equity flotation costs.  SunBelt’s updated cost of capital figures are set forth in Table A of 

SunBelt’s Rebuttal Exhibit III-H-1. 

b. Road Property Investment Values 

The calculation of road property investment costs is summarized in Table C of Rebuttal 

Exhibit III-H-1.  On Rebuttal, SunBelt incorporates its updated road property investment values 

addressed in Part III-F, where SunBelt addresses NS’s contentions regarding road property 

                                                 
1 The cost of capital (Table A) and inflation indices (Table B) are addressed in Part III-G. 
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investment.  In its Reply, NS accepts SunBelt’s construction schedule for the SBRR, and its 

methodology to index annual investment values except for land investment.   

As discussed in Part III-F-1 and Part III-G-2, NS’s land valuation approach is biased and 

inconsistent with Board precedent, and its associated final land values therefore are unreliable.  

On Rebuttal, SunBelt continues to use its Opening valuation approach. 

c. Interest During Construction 

Interest During Construction (“IDC”) accrues on the road property assets of the SBRR.  

NS utilizes the same methodology as SunBelt did on Opening to calculate IDC in its Reply DCF.  

SunBelt continues to use this same methodology on Rebuttal. 

d. Interest Schedule of Assets Purchased With Debt Capital 

In Opening, SunBelt explained that it structured its interest payments on debt capital in 

the same fashion as the real world Class I railroads, including NS.  Specifically, instead of 

assuming that the SARR would issue debt structured similar to a typical home mortgage loan 

(i.e., the SARR would make quarterly payments that contained a principal repayment component 

and an interest component), SunBelt structured the interest payments in the same fashion as the 

Class I railroad companies that, like other large corporations, make coupon payments on the debt 

consisting of fixed interest payments.  SunBelt explained that this approach is consistent with 

how the NS structures its own debt, and also is consistent with the Board’s assumption that the 

SARR’s capital structure does not change over time. 

NS claims that SunBelt’s assumption is incorrect.  NS states that SunBelt’s assumption of 

the issuance of 20-year notes is incorrect and that the railroad industry cost of debt is a weighted 

average of notes of various length, that do not necessarily equal 20 years.  NS also states that the 

amortization of debt for the SBRR should be similar in structure to a home mortgage to better 

reflect the actual payment of debt.   
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NS’s claims are wrong for numerous reasons. First, SunBelt did not state it was issuing a 

single 20-year debt instrument to finance the SBRR’s initial construction.  Instead, it stated, 

consistent with Major Issues and previous Board decisions, that the debt for road property 

investment is assumed to be financed over 20 years.  Such financing can include multiple debt 

instruments of varying duration.  SunBelt also stated in Opening that the Board’s assumption 

about the SARR issuing 20-year debt obligations may not match the actual length of debt 

obligations issued by the railroads in the cost of capital determination group.  However, this is 

not a concern and need not impact the assumption of fixed interest payments.  As SunBelt 

explained, the railroads’ level of debt has remained fairly constant since the last round of 

mergers in the mid 1990’s.  This is because the railroads are issuing new debt as debt instruments 

mature, or as they redeem older debt issuance and replace them with newer issuances.  In other 

words, the railroads are holding their levels of debt constant by issuing new debt when the older 

debt expires or the debt is called.  As such, the railroads interest payments would be expected to 

be consistent from year to year and not declining over time. 

Moreover, the fact that the STB’s average cost of railroad industry debt is a weighted-

average of short, medium and long-term interest rates is more consistent with SunBelt’s 

determination of quarterly interest payments than with NS’s argument for home-mortgage style 

amortization.  NS assumes that the interest payments under its home-mortgage style amortization 

approach reflect the payment of interest on short, medium and long-term debt, and that the fall in 

debt interest payments over time is simply the reflection of the SBRR paying-off shorter-term 

notes and the continued payment of interest on longer-term notes.  However, if this were the 

case, the relative interest payments would be higher in the future because of the term-structure of 

interest rates, which states longer-term bonds will have higher interest rates than shorter-term 
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bonds.2    In other words, the interest paid in the outer years should be relatively higher because, 

with the shorter-term debt paid off, the remaining long-term debt has higher relative interest 

payments.  However, the interest rate does not change over time in the Board’s DCF model.  

This steady-state distribution is indicative of the railroad holding a steady-capital structure as 

new debt is issued as old debt is retired.  This is exactly the assumption underlying SunBelt’s 

interest calculations. 

In sum, real-world companies, including the railroads, set a target capital structure, and 

attempt to maintain it for many reasons, including using the power of leverage to manage 

earnings and to maintain cash flexibility.  The SBRR is employing the same methodology that 

real-world railroads do, and holding a stable capital structure.  This is consistent with the Board’s 

DCF model, which assumes the capital structure does not change over time.  To reflect this 

steady-state nature, the SARR must reissue debt as older debt is retired, which ultimately leads to 

consistent interest payments as reflected in SunBelt’s DCF model. 

e. Present Value Of Replacement Cost 

Table F shows the additional investment (on a present value basis) that the SBRR would 

have to make if each of its assets (excluding land) was replaced indefinitely at the end of its 

useful life.   

NS states that SunBelt incorrectly used the historic average railroad industry cost of 

capital in developing the replacement cost of assets instead of the SBRR cost of capital.  NS’s 

position is incorrect.  As indicated by the STB in AEP Texas, the correct cost of capital to use is 

the historic average railroad industry cost of capital and not the SARR cost of capital.3  And, 

                                                 
2 This ignores those rare instances where markets see inverted yield-curves. 
3 See AEP Texas at 108-109. 



PUBLIC VERSION 

III-H-5 

even though NS said that it “corrected” this issue in its DCF model, a review of NS’s model 

shows that it used the same procedure as SunBelt.  

f. Tax Depreciation Schedules 

In its Opening DCF model, SunBelt took advantage of additional or “bonus” depreciation 

provisions enacted by Congress in 2008 and 2009 as part of federal economic stimulus 

legislation and continued in 2010 and 2011.  In addition, SunBelt’s Opening DCF model utilized 

the same Modified Accelerated Cost Recovery System (“MACRS”) depreciation schedules 

endorsed by the Board in all SAC cases over the prior decade.  NS claims that SunBelt’s tax 

depreciation schedules contain three errors: (1) SunBelt incorrectly applied bonus depreciation to 

all assets purchased in 2009 through 2011; (2) SunBelt applied bonus depreciation to 

replacement costs; and (3) SunBelt used the wrong tax depreciation lives for certain assets.  

SunBelt rejects the first and third NS claims, but acknowledges the second error and corrects it in 

Rebuttal. 

i. Bonus Depreciation 

In Opening, the SBRR took advantage of additional or “bonus” depreciation provisions 

enacted in 2008 and 2009, and continued in 2010.  These provisions were part of the Economic 

Stimulus Act of 2008 (“Stimulus Act”), the American Reinvestment and Recovery Act 

(“ARRA”) of 2009 and The Tax Relief, Unemployment Insurance Reauthorization and Job 

Creation Act of 2010 (“2010 Tax Relief Act”).   These Acts provided bonus depreciation on 

capital investments with MACRS recovery periods of 20 years or less.   Qualifying investments 

are allowed a 50 percent depreciation bonus in the year that they are placed into service for 

assets placed into service prior to September 8, 2010, and 100 percent depreciation for assets 

thereafter.  Tax depreciation for the remaining 50 percent of the cost, or the remaining cost basis, 

is calculated using the standard MACRS schedules.   Because the DCF model assumes that all 
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assets are placed into service in the first year of the 10-year DCF period, which in this case is 

2011, the majority of the SBRR’s investment qualifies for bonus depreciation.    Table G of 

Rebuttal Exhibit III-H-1 displays the amount of bonus depreciation available to the SBRR in 

2009 through 2011.  

In its Reply, NS states that SunBelt inappropriately applied bonus depreciation available 

under the tax laws in place during the period when the SBRR was constructed.  According to NS, 

since the bonus depreciation is a temporary measure, it is unfair to allow a SARR to claim bonus 

depreciation on its entire railroad when NS could not do the same and that this effectively creates 

a “reverse barrier to entry.” To adjust for this, NS reduced the SBRR’s bonus depreciation to a 

level consistent with its own claims of bonus depreciation under these statutes. 

NS attempts to turn contestable market theory on its head by claiming that bonus 

depreciation should not be allowed because it places the SBRR at an advantage relative to NS.4    

According to NS, the SBRR benefits from bonus depreciation because of a “simplifying stand-

alone cost assumption” that unconstrained resources “allows for all of the SBRR construction to 

occur during the limited bonus depreciation tax window….” 5 Both contentions are simply wrong 

and would violate contestable market theory. 

 First, the fact that the SBRR might have an advantage relative to NS is a red-herring.  

The SAC concept is predicated upon developing an “optimally efficient” SARR, which means 

that the SARR necessarily will have many advantages over the incumbent.  NS’s own logic 

would require the SARR to use the same production techniques that NS used to build the original 

rail lines a century ago, rather than more efficient modern techniques.  Essentially, NS argues 

                                                 
4 See NS Reply at III-H-5. 
5 Id.  
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that the SARR cannot be more efficient, or use better technology than the incumbent, which is 

the antithesis of SAC principles. 

 Second, the assumption of unconstrained resources is not a “simplifying assumption.”  It 

was a necessary and essential assumption to hypothesizing a contestable rail transportation 

market.  In earlier SAC cases, the incumbent railroads argued in the alternative that either the 

SARR construction period should be much longer or the SARR should incur premium costs for 

an expedited construction schedule that would create resource constraints.  The Board rejected 

both arguments because they imposed barriers to entry.6  Thus, the assumption of unconstrained 

resources was required to eliminate a barrier to entry, not to simplify the SAC analysis. 

 Third, according to Dr. William Baumol, one of the principal developers of Contestable 

Market Theory and a frequent consultant for the railroads, “[t]he crucial feature of a contestable 

market is its vulnerability to hit-and-run entry.”7  In order to hypothesize a contestable rail 

market, the Board assumes that a SARR can be constructed in the minimum amount of time 

dictated by technological feasibility for the most complex and time-consuming project on the 

SARR.8  Therefore, “hit-and-run entry” means that the SARR must be able to enter the market 

within the foregoing time frame and pay “current market prices” for construction.9  That includes 

bonus depreciation. 

 The NS argument is an attempt to have its cake and eat too.  The SARR must incur 

“current market prices” at the time construction actually occurs.  That means the SARR must pay 

market rates for land, material and labor, whether that be a boom or a bust market, regardless 
                                                 
6  See Coal Trading at 412-413.  See also, Nevada Power at 52; McCarty Farms at 484 (n. 52). 
7  See Baumol, William, J. “Contestable Markets: An Uprising in the Theory of Industry 
Structure,” The American Economic Review, Vol. 72, No. 1, March 1982 at 1-15, at 4. 
8  See West Texas at 671-672. 
9  Id at 672. 
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what the incumbent may have paid (unless the incumbent paid nothing, in which case the SARR 

also pays nothing).  While NS has no problem with this fact, it would deny the SARR the benefit 

of favorable tax depreciation schedules available during the same time period.  Tax depreciation 

is a temporal cost factor just like most other costs that the SARR must incur.  It would be 

arbitrary to deny the SARR the benefit of “current market prices” for just this one factor. 

 NS itself has benefited substantially from not only the current bonus depreciation laws, 

but from prior tax benefit laws that are not available to the SBRR.   Thus, the “disadvantage” that 

NS claims, to the extent it exists at all, is overstated. 

 While NS acknowledges that the SARR is entitled to some bonus depreciation benefit 

from the ARRA, the Stimulus Act and the 2010 Tax Relief Act, it attempts to limit that benefit 

based upon the extent to which NS itself has benefited from those laws.  There is no rational 

basis for this limitation.  First, a new entrant would have far more opportunity to take advantage 

of bonus depreciation than an incumbent.  Second, NS’s allocation of its own bonus depreciation 

to the SBRR based on a simple mileage prorate is arbitrary and does not reflect the assets 

included in the SARR.  Because the mix of assets on the SBRR and the NS are completely 

different, there is no rational basis for a mileage prorate.10 

In addition, NS misapplied its own erroneous modification for bonus depreciation. NS 

assumes the bonus depreciation stems from assets with 7-year MACRS lives; however bonus 

depreciation is allowed for assets with MACRS lives of 20 years or less.  By applying the bonus 

deprecation only to the 7-years MACRS category, NS understated depreciation and overstated 

                                                 
10  NS’s workpapers show that 83.3 percent of NS’s bonus depreciation came from investments 
with MACRS lives of seven (7) to twenty (20) years, but only 75.6 percent of the SBRR’s 
investment base constitutes assets with seven (7) to twenty (20) year MACRS.  See Rebuttal e-
workpaper “Comparison of MACRS Lives SB.xlsx.” 
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the SBRR capital carrying charges.11 For this reason, as well as its inapplicable “reverse entry 

barrier” claim, NS’s calculation of a prorated bonus depreciation must be disregarded. 

Finally, NS states that SunBelt incorrectly included accelerated bonus depreciation in its 

calculation of asset replacement costs.  SunBelt has reviewed NS’s claim, and agrees the bonus 

depreciation on these assets was erroneously included, and has adjusted its Rebuttal DCF model 

to remove these expenses.  

ii. Asset Tax Lives 

NS also challenges SunBelt’s assignment of 15-year tax lives to certain assets, arguing 

instead that they should be treated as 20-year property.12  Specifically, NS states that investments 

in each of the following categories carry a MACRS 20-year tax life:  

• Bridges and Trestles (Account 6),  
• Fences & Roadway Signs (Account 13),  
• Roadway Buildings (Account 17),  
• Fuel Stations (Account 19),  
• Shops and Engine Houses (Account 20) 
• Public Improvements (Account 39)   

 
However, the 15-year asset lives used by SunBelt for these accounts have been used by 

shippers and railroads, and endorsed by the Board, since the APS decision in 1997.  SunBelt 

continues to utilize 15-year tax lives for these investment categories. 

g. Average Inflation In Asset Prices 

Table H of Rebuttal Exhibit III-H-1 computes the average annual inflation rate by which 

the capital recovery charge in Table I is indexed.  NS accepts SunBelt’s inflation assumptions for 

assets other than land.  SunBelt accepts NS’s updates to its forecast indices, but updates the 

                                                 
11 See NS Reply e-workpaper “Exhibit III-H-1 NS Reply SB.xls.” 
12 See NS Reply at III-H-7. 
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indices to reflect Global Insight’s March 2013 report (the most current available) and continues 

to rely on its own land indices, as discussed in Part III-G-2 above. 

h. Discounted Cash Flow 

NS raises two issues with SunBelt’s DCF analysis which will be discussed below under 

the following topical headings: 

1. SBRR Capital Structure 
2. PTC Investment 

 
i. SBRR Capital Structure 

SunBelt explained in Opening that it utilized the STB’s standard capital recovery 

methodology, including the modification the STB made in its AEPCO 2011 decision, to calculate 

the present value of unused depreciation in the terminal value calculation.13 SunBelt also 

explained that it found a flaw in the current methodology.  The STB’s DCF model explicitly 

assumes that the SARR’s capital structure will remain constant into perpetuity.14  This means 

that the amounts of common equity and debt carried on the assumed SARR’s financial 

statements will remain the same forever.  However, the STB’s DCF model assumes that after 

year 20, and until the first assets are replaced in the replacement level of the DCF model, the 

railroad has no debt and no tax shielding interest payments.  Stated differently, the model 

assumes, from a tax payment perspective, that the railroad is 100 percent equity financed after 

year 20 and before its first replacement cycle. This creates an irreconcilable mismatch between 

the SARR’s cost of capital and its cash flows.  The cost of capital assumes that the SARR is 

                                                 
13  See AEPCO 2011 at 140-141. 
14 The cost of capital used to calculate the terminal value in the DCF model equals the simple 
average cost of capital from the first year of the SARR’s construction to the most recent cost of 
capital issued by the STB. It also reflects the average railroad industry capital structure over the 
same period.  Between 2009 and 2011, debt as a percentage of railroad industry capital ranged 
from 20.9 to 29.1  percent. 
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carrying debt, and its associated interest payments, but the cash flows reflect no benefits from the 

interest tax shields. 

To correct for this flaw, SunBelt adjusted the terminal value in the capital carrying 

charges to reflect the cost of capital assumption that the SARR’s level of debt is held constant 

into perpetuity, and that interest tax shields consistent with this level of debt are accounted for in 

the cash flow calculation.  Specifically, SunBelt calculated an interest tax shield in perpetuity by 

dividing the last full quarterly coupon payment by one plus the quarterly real cost of capital.15  

This calculation aligns the cost of capital assumption of a fixed level of debt forever, with the 

interest payable on this debt.16 

NS claims that there is no mismatch between holding the SARR’s capital structure 

constant in perpetuity, and amortizing debt over a 20-year period to where the railroad is 

effectively debt free.  Moreover, NS asserts that, if there is a mismatch, the proper approach to 

correct it is not to assume that the railroad maintains a constant capital structure, but rather to 

adjust the cost of capital to reflect the change in capital structure as was done in Coal Trading. 

NS’s claim is in fact wrong both as a matter of Board precedent and basic economic 

principle.  In Reply, NS recognized that such a disconnect exists, but NS refused to accept that a 

correction is needed because the disconnect is allegedly a “mainstay of the Board’s DCF model 

since Coal Trading and McCarty Farms.”17  NS did not provide any page citations to these two 

cases, so it is not entirely clear why NS mentioned them.  In Coal Trading, the ICC allowed the 

                                                 
15 This is the same type of calculation used to develop the terminal capital carrying charge. 
16  As to not double count the impact of the interest tax shields, SunBelt has adjusted the asset 
replacement calculations to remove the impact of the interest tax shields on replacement assets. 
17 See NS Reply at III-H-9.   
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debt-equity mix to change over time as debt was paid off;18 conversely, McCarty Farms involved 

use of a constant capital structure.19  Crucially, however, neither case included a statement by the 

agency approving, let alone simply recognizing the existence of, the disconnect that SunBelt 

described in Opening.  More broadly, the simple fact that an error has existed for several years is 

not a legitimate justification for its continued existence.  An error is still an error, regardless of 

how long it has existed. 

NS also claimed that the Board “affirmed” this disconnect in the Major Issues 

proceeding,20 but no such affirmation occurred.  In Major Issues, the Board simply rejected 

requests to amortize debt over the lives of the SARR assets; instead, the Board retained the use 

of a 20-year period to calculate interest on debt capital.21  The Board did not even address tax 

shielding interest payments or the SARR’s debt-equity mix beyond Year 20.  Consequently, the 

Board did not “affirm” the disconnect described by SunBelt. 

Finally, NS has proposed a separate fix in the event the Board determines that the 

disconnect should be corrected.  NS proposes that the Board “revert back” to the method used in 

Coal Trading, where the SARR capital structure is recalculated as the debt is amortized.22  The 

method used in Coal Trading was justifiably discarded soon after the decision was issued, and 

the Board should not revive it.  In Nevada Power, the ICC determined that “it is more realistic to 

assume that the SARR would issue new debt as old debt is amortized” because “[t]his is the 

                                                 
18 See Coal Trading at 379-380. 
19 See McCarty Farms at 522, n. 123. 
20 See NS Reply at III-H-9. 
21 See Major Issues, slip op. 65. 
22 See NS Reply at III-H-9. 



PUBLIC VERSION 

III-H-13 

procedure followed by many large corporations, including most U.S. railroads, as a way of 

reducing the overall cost of capital.”23 

Moreover, NS’s approach of amortizing debt and equity as the ICC did in Coal Trading 

is completely inconsistent with finance practice and theory, and must be disregarded.   As any 

competent financial analyst will tell you, a firm’s cost of equity will change with changes in 

leverage.  This is famously known as Modigliani and Miller’s (“MM”) Proposition 2, which 

states that the expected return on the common stock of a levered firm increases in proportion to 

the debt-equity ratio.24  This means a higher debt-to-equity ratio leads to a higher required return 

on equity, because of the higher risk involved for equity-holders in a company with debt.  The 

converse of this is also true.  In other words, as the amount of debt held by a company falls, the 

required return on the equity falls because of the lower risk involved for equity-holders in a 

company without any debt. 

In its alternative DCF model where it amortizes debt over time, NS totally ignores this 

fundamental economic principle.  NS incorrectly assumes that, as the SBRR’s capital structure 

changes with the declining amounts of debt held by the SBRR, the cost of debt and equity will 

not change.  Instead, the SBRR’s cost of capital increases as common equity takes on a larger 

percentage of the capital structure as debt is retired.  NS’s position is completely contradictory to 

basic financial economics, which states the cost of equity will decline with the drop in the 

proportion of debt.   

The only proper way to show a constant capital structure in perpetuity, as the STB has 

assumed in its DCF model, is to assume a constant level of debt over the SARR’s infinite life.  

                                                 
23 See Nevada Power at 319. 
24 See Brealey, Myers and Allen at page 453 for a fuller explanation of MM’s Proposition 2. 
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SunBelt’s adjustment to the DCF model aligns the disconnect inherent in the current version of 

the STB’s model. 

ii. PTC Investment 

NS claims that it is incorrect to assume that PTC infrastructure will be installed during 

the SARR’s construction period since PTC standards and equipment have yet to be finalized in 

the real world.  Instead, NS contends that the appropriate way to account for PTC cost in the 

DCF model is to include the investment in the years that the investment is expected to occur.  

According to NS, this means PTC investment will be installed beginning in 2011 and extend 

through 2015, when PTC must be implemented by current law. 

There are several flaws with NS’s inclusion of PTC investment in the DCF model.   First, 

as discussed in Section III-F-6 above, NS incorrectly assumes that real-world railroads will have 

PTC installed by 2015.  The FRA, in a 2012 report to Congress, has indicated that PTC will not 

likely be operational by 2015, and has not indicated a date by which it would be fully 

implemented.  The same sentiments were echoed by NS Vice President Gerhard Thelen in oral 

testimony before the National Transportation Safety Board (“NTSB”).  According to Mr. Thelen, 

“[b]ased on where we [NS] stand today, if everything goes well, we are looking at a 2018-2020 

timeframe [when PTC can be fully installed].”25  By requiring the SBRR to incur PTC costs that 

NS itself has not yet incurred or is expected to fully incur prior to 2018, NS has created an 

impermissible barrier to entry for the SBRR.   

This situation is distinguishable from AEPCO 2011 in which the Board stated: 

[W]e must follow existing law, and existing law requires that these 
systems be in place by December 2015.  We have no reason in this 10-
year DCF analysis to exclude costs that are required by Federal law 

                                                 
25 See “Safety Agency Scrutinizes Train Control Progress,” Argus Rail Business, March 4, 2013 
at 5. 
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because of the possibility that the law might change in the future or tax 
breaks that do not currently exist may be enacted.26 

SunBelt has asserted very different arguments from those made in AEPCO 2011.  In this case, 

SunBelt has shown that both the FRA and NS itself have stated publicly that the Congressional 

deadline cannot and will not be met.  This evidence was unavailable during the AEPCO 2011 

case.  Therefore, the SBRR cannot be required to install PTC before NS is able to do so itself. 

Second, also as discussed in Section III-F-6, PTC technology was in fact available and 

being used by railroads prior to 2011.  NS’s evidence does not truly concern the availability of 

PTC technology in 2011, but rather the technology and costs associated with overlaying PTC on 

top of CTC and the integration of PTC across all railroads by 2015. 

Third, NS’s determination of the cash flows required to recover PTC related costs is also 

flawed.  In calculating the tax depreciation for the PTC investment for the years 2011 through 

2013, NS failed to account for the bonus depreciation available on PTC assets in those years.27  

Not including the accelerated depreciation overstates the capital carrying costs required for PTC.  

Based on these facts, SunBelt has continued to use its Opening approach to account for PTC 

investment costs. 

i. Computation of Tax Liability – Taxable Income 

NS accepts SunBelt’s assumed Federal tax rate of 35 percent and its calculated composite 

state income tax rate for the SBRR. 

j. Operating Expenses 

Table K displays the operating expenses incurred in each year of the DCF period.  NS 

levels three criticisms of SunBelt’s calculation of SBRR operating costs.  First, NS criticized 

                                                 
26 See AEPCO 2011 at 34. 
27 See NS Reply e-workpaper “Exhibit III-H-1 NS Reply SB.xls,” worksheet “PTC” which 
shows no accelerated depreciation for those years. 
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SunBelt’s use of ton-miles for the annual adjustment of operating expenses.  Second, NS claims 

SunBelt inappropriately allocated SBRR start-up and training costs. Third, NS asserts SunBelt 

incorrectly capitalized certain maintenance of way (“MOW”) expenses instead of expensing the 

costs in the years that they are expected to occur.  SunBelt addresses all of these issues below. 

i. Annual Operating Expense Adjustment  

In Opening, SunBelt explained that certain SBRR operating expenses were adjusted 

annually based on the annual change in SBRR ton-miles because the affected expenses rely upon 

the level of traffic volume.28  This adjustment affected train and engine personnel expenses, 

locomotive related expenses, loss and damage expenses and intermodal lift costs. 

On Reply, NS criticized SunBelt for using ton-miles “instead of the Board’s accepted use 

of tons” to adjust the operating expenses of the SBRR.29  Although asserting that use of tons is 

accepted for adjusting operating expenses, NS then inexplicably states that car-miles is the 

appropriate metric to use for such an adjustment.30  NS provides no citation to any Board 

decision to support its claim about the “accepted” way to adjust operating expenses, but 

precedent indicates that operating expenses have been adjusted via tons in the past.31 

The Board should reject NS’s chaotic and internally inconsistent position.  The only 

support NS provides for its position is that car-miles “provide a more accurate metric than ton-

miles for adjusting operating expenses for changes in volume for a SARR with such a diverse 

                                                 
28 See SunBelt Opening at III-H-12.  
29 See NS Reply at III-H-11 (underline added).   
30 See NS Reply at III-H-11 “NS…indexes SBRR operating expenses based on annual changes in 
car miles.” 
31 See, e.g., PSCo/Xcel at 618 - “As tons increase (or decrease) in future years, the DCF model 
automatically increases (or decreases) specific operating expenses….in proportion to the 
percentage change in tonnage.” 



PUBLIC VERSION 

III-H-17 

traffic base that has very different forecasted volume growth.”32  However, car-miles is an 

insufficient metric because it only includes one factor, mileage, while ignoring the relationship 

between shipment weight and operating expenses.33  Ton-miles are the appropriate factor for 

adjustment of operating expenses. SunBelt continues to adjust operating expenses using the 

change in ton-miles year to year. 

ii. Start-Up and Training Expenses   

NS claims that SunBelt allocated its start-up and training expenses over only a part of the 

first full year of SARR operations instead of over the full first 12 months.34  SunBelt reviewed its 

Opening evidence, and agrees that only a portion of the start-up costs were allocated.  SunBelt 

agrees with NS’s proposed modification to allocate the start-up costs over the first full year of 

SBRR operations.  However, as explained below, SunBelt disagrees with NS’s approach to 

adjusting the start-up expenses. 

As a matter of background, training and start-up costs occur prior to the commencement 

of a SARR’s operations.  The STB affirmed this definition in Otter Tail: 

But all start-up expenses, by definition, occur before a firm begins operations. 
SOP 98-5 defines start-up activities as one-time activities an entity undertakes 
when it opens a new facility, introduces a new product or service, conducts 
business in a new territory or with a new class of customer or beneficiary, 
initiates a new process in an existing facility or commences some new 
operation.35 

 
Based on the STB’s definition, the start-up expenses in this proceeding are assumed to occur prior to 

the SBRR’s July 30, 2011 operational start-up.  This means that the start-up costs incurred reflect 

                                                 
32 See NS Reply at III-H-11. 
33 Cf. PSCo/Xcel at 618 - calibrating SARR operating expenses by “tonnage and distance” to 
account for Jeffrey Energy Center traffic. 
34 See NS Reply at III-H-11. 
35 See Otter Tail at C-17. 
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wage and price levels prior to July 30, 2011.  NS’s Reply approach would escalate the start-up costs 

by the hybrid RCAF over the first full year of operations, which implicitly infers the expenses were 

incurred after the July 30, 2011 start-up.  NS’s position is contrary to the STB’s position on the 

timing of start-up expenses and must be disregarded.  Instead, the STB should apply SunBelt’s 

Rebuttal approach, which allocates the costs over the first full year of SBRR operations but maintains 

them at the start-up time period wage and price levels.  This better aligns the expenses’ wage and 

price levels with the period in which the start-up expenses were actually incurred. 

iii. Capitalized MOW Expenses  

In its Opening SAC analysis, SunBelt capitalized certain expenditures, including rail 

grinding, instead of treating these activities as standard operating cost items.36 In Reply, NS 

disputes the capitalization of the maintenance activities and cites its accounting policies as the 

reason why these activities should be treated as operating expenses.37 However, based on the 

accounting standards NS uses in its real world operations and statements made by engineering 

executives, SunBelt continues to believe the proper methodology for accounting for these MOW 

costs is to include them in SBRR’s capital recovery stream. 

NS’s 2012 SEC Form 10-K discusses when and where the railroad decides to treat 

maintenance of way outlays as either a capital expense or an operating expense. As indicated by 

NS: 

We capitalize interest on major projects during the period of their 
construction. Expenditures, including those on leased assets, that extend 
an asset’s useful life or increase its utility, are capitalized.  Expenditures 
capitalized include those that are directly related to a capital project and 
may include materials, labor and equipment, in addition to an allocable 
portion of indirect costs that clearly relate to a particular project. Due to 
the capital intensive nature of the railroad industry, a significant portion 

                                                 
36 See SunBelt Opening e-workpaper “Exhibit III-H-1.xlsx,” tab “Investment SAC,” cell J13. 
37 See NS Reply at III-H-12. 
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of annual capital spending relates to the replacement of self-constructed 
assets. Because removal activities occur in conjunction with replacement, 
removal costs are estimated based on an average percentage of time 
employees replacing assets spend on removal functions. Costs related to 
repairs and maintenance activities that do not extend an asset’s useful life 
or increase its utility are expensed when such repairs are performed.38 

 
Based on NS’s description of its own accounting practices, the key factor of whether the cost is 

expensed or capitalized is whether the activity extends the life of the asset. 

Based on statements made by NS engineering executives, there is no question that rail 

grinding and repaving extend the useful lives of NS assets. NS included in an SEC Form 8-K 

filing a presentation made by Tim J. Drake, NS’s then Vice President of Engineering, at a June 6, 

2007 Investor Day hosted by NS, during which members of management provided information 

regarding various aspects of NS’s business. Mr. Drake stated as part of his presentation that: 

Norfolk Southern will spend $12 million in rail grinding in 2007. This 
process is used to enhance the life of the rail and provide a smooth 
running surface for trains.39 

NS’s own engineering executives clearly acknowledge that rail grinding extends the life of rail. 

These sentiments are expressed by other maintenance of way experts.  Based on 

published reports, NS uses a Loram RG400 Series grinder as part of its maintenance 

operations.40
 According to Loram’s Manager of Marketing and Business Development, Joseph 

                                                 
38 NS SEC Form 10-K for Year Ending December 31, 2012 at page K49 (emphasis added). 
Similar statements of NS’s accounting position can be found in NS’s SEC Form 10-K from 
earlier years. 
39 A copy of Mr. Drake’s presentation can be found at 
http://www.sec.gov/Archives/edgar/data/702165/  000070216507000154/drake1 htm. 
40 See “Maintenance of Way: Rail Grinding Equipment Update,” Progressive Railroading, 

November 2011, “Norfolk Southern Railway was the first railroad to begin using the RG400 
Series Production Rail Grinder,” says Loram Manager of Marketing and Business 
Development Joseph Ashley.” 



PUBLIC VERSION 

III-H-20 

Ashley, “we’re starting to see better rail life extension through more exact rail grinding.”41  

Similar statements have been made by other railroad spokespeople: 

At CSX Transportation, MOW officials are seeking a computerized 
selection of the daily grind plan based on a laser-head profile at the front 
of the grinder and a daily pre-grind measurement to improve grinding 
operations. In addition, if grinders could operate more efficiently, CSXT 
could reduce the amount of track time needed for grinding, said CSXT 
Spokesman Gary Sease in an email, adding that the Class I's "preventative 
grinding philosophy" calls for operating production grinders on main 
routes to maintain rail and extend rail life.42 

There is no question that rail grinding extends the useful life of rail. Based on this 

widely acknowledged fact, and NS’s own statement that it capitalizes maintenance activities 

that extend the life of assets, SunBelt continues to capitalize certain maintenance of way 

activities in Rebuttal. 

k. Summary of SAC 

SunBelt’s calculation in Rebuttal of total SAC for the SBRR is presented in Table L of 

Rebuttal Exhibit III-H-1 and summarized with NS’s Reply in Table III-H-1 below. 

                                                 
41 Id. 
42 See “Technology update: Rail grinding equipment,” Progressive Railroading, May 2010. 
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 Table III-H-1 

Summary of NS Reply and SunBelt Rebuttal SAC Results for the SBRR 
($ in millions) 

 

 

   NS Reply1/  SunBelt Rebuttal2/  
 

Year  SAC  
SARR 

Revenue  
Overpayments 

(Shortfall)  SAC  
SARR 

Revenue  
Overpayments 

(Shortfall) 
 

 (1)  (2)  (3)  (4)  (5)  (6)  (7)  
               
 7/30/11-12/11  $250.7  $150.1  ($100.6)  $143.5  $159.6  $16.1  
 2012  606.1  384.6  (221.5)  347.7  411.4  63.7  
 2013  623.5  419.5  (204.1)  355.7  449.7  94.0  
 2014  647.6  455.0  (192.6)  369.8  489.3  119.5  
 2015  683.4  495.3  (188.1)  384.7  537.3  152.6  
 2016  712.3  549.6  (162.7)  402.8  595.6  192.8  
 2017  743.8  596.9  (146.9)  424.3  655.8  231.5  
 2018  777.1  650.9  (126.2)  446.7  718.4  271.7  
 2019  811.1  708.2  (102.9)  470.9  787.4  316.5  
 2020  843.5  762.2  (81.3)  496.4  859.6  363.2  
 1/21-7/29/21  504.9  473.7  (31.2)  301.2  545.4  244.2  
 ________________________ 

1/ NS Reply at III-H-13. 
2/ SunBelt Rebuttal e-workpaper “Exhibit III-H-1 Rebuttal.xls.” 

 

 
As shown in Table III-H-1 above, contrary to NS’s calculation of shortfalls in every year, 

the SBRR revenues exceed the stand alone costs in each year of the study period.  Where stand-

alone revenues are shown to exceed costs, rates for the members of the traffic group must be 

adjusted to bring revenues and SAC into equilibrium. 

2. Internal Cross-Subsidy   

NS asserts in its Reply that, if the STB determines that SBRR revenues exceed SBRR 

SAC, then the Board must also test for the existence of an internal cross-subsidy on the Burstall, 

AL to McIntosh, AL line segment (“Burstall-McIntosh Segment”).43  According to NS, the STB 

must perform an analysis consistent with the STB’s decision in PPL that tests for an improper 

cross-subsidization of the Burstall-McIntosh Segment by the remainder of the SBRR system.  If 

the Burstall-McIntosh Segment passes the threshold examination, NS also asserts that any rate 

relief must be tempered by a secondary cross-subsidy analysis as articulated by the Board in its 
                                                 
43 See NS Reply at III-H-13. 
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Otter Tail decision.  NS indicates that it has included in its workpapers “templates” necessary for 

the STB to develop both the PPL threshold cross-subsidy analysis and the Otter Tail rate 

reduction cross-subsidy analysis. 

While NS has included the templates in its Reply workpapers, the STB must summarily 

disregard them because they are infested with the same overstatements, misapplications and 

double-counts NS included in its primary SAC evidence.  In other words, NS’s cross-subsidy 

templates have understated the revenues attributable to the traffic moving on the Burstall-

McIntosh Segment, and have significantly overstated the operating and investment costs 

associated with the segment’s construction and operations. 

In addition to the understated revenues and overstated SAC, NS also made several errors 

in the allocation of costs to the Burstall-McIntosh segment.  NS states that it developed indirect 

operating expenses using the approach from the Board’s Otter Tail decision.44  NS is incorrect.  

As shown in the Otter Tail decision, the STB used its indirect operating expense approach to 

allocate costs for five expense categories: 1) Operating managers; 2) General & Administrative; 

3) Train and Recruitment; 4) Loss & Damage; and 5) MOW.45  In contrast, NS included in its 

indirect operating expense calculations two additional expenses – Ad Valorem taxes and 

operating materials and supplies.46   

NS made two errors in its allocation of Ad Valorem taxes.  First, one need not allocate 

Ad Valorem taxes using NS’s indirect approach because, as discussed in section III-D above, Ad 

Valorem taxes in SAC cases are correctly calculated based on the SARR’s right of way miles. 

Since the Burstall-McIntosh Segment miles are known, a simple straight mileage proration will 

                                                 
44 See NS Reply at III-H-20. 
45 See Otter Tail at page 29. 
46 See NS Reply e-workpaper “NS Reply Exhibit III-H-1 XSub.xls,” worksheet “Indirect Opex.” 
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provide the correct Ad Valorem tax for the Burstall-McIntosh Segment. Second, Ad Valorem 

taxes under the STB’s URCS have zero (0) variability, and therefore are best allocated using a 

metric such as a mileage prorate. 47 

Second, NS incorrectly used an indirect approach to allocate operating materials and 

supplies, since materials and supplies are a direct function of the line segment’s T&E personnel. 

Because NS was able to identify the T&E personnel attributable to the Burstall-McIntosh 

Segment, it can directly calculate the materials and supplies for the segment as well. 

3. Maximum Rate Calculations 

In Major Issues, the Board adopted MMM as its rate prescription approach for use in 

proceedings under the Coal Rate Guidelines.48  Consistent with that decision, SunBelt has used 

the MMM as required under the Board’s Major Issues decision to bring SAC and stand-alone 

revenues into equilibrium.  NS claims that SunBelt’s MMM calculations include three “errors:” 

1) “unique costs imposed by TIH traffic” should be allocated only to TIH traffic; 2) the AEPCO 

2011 trainload adjustment should be applied; and 3) SunBelt used the wrong index to adjust 

MMM URCS costs.  Each of these issues is addressed below. 

a. The NS Modifications to the MMM Analysis are Unnecessary and 
Improper 

 NS proposes to modify the MMM analysis in order to “properly allocate the unique 

variable costs of TIH transportation solely to the TIH movements.”49  Such modifications are not 

just unnecessary and inappropriate; they reflect the height of hypocrisy in NS’s Reply Evidence. 

                                                 
47 See URCS Table D8 Part 2, Line 319, Column (4).  
48 See Major Issues at 14-23. 
49 See NS Reply at III-H-21. 
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i. NS May Not Lawfully Modify the MMM Analysis in an 
Adjudicatory Proceeding Because the Board Adopted MMM 
in a Formal Rulemaking 

 The NS argument for modifying the MMM analysis to account for TIH risks is 

tremendously hypocritical.  The Board adopted the MMM analysis through notice and comment 

rulemaking in Major Issues.  This is the same rulemaking in which the Board adopted the ATC 

methodology for allocating cross-over traffic revenue.  After spending more than 30 pages of its 

Reply Evidence arguing that the Board improperly adopted Modified ATC in an adjudicatory 

proceeding rather than a formal rulemaking,50 NS brazenly insists that the Board should modify 

the MMM analysis in this adjudicatory proceeding.  If NS is correct that the Board could not 

modify ATC except in a formal rulemaking, then the same logic would prohibit it from 

modifying the MMM analysis. 

ii. The NS Modifications to the MMM Analysis are Unlawful 

 The NS modifications to the MMM analysis are unsupported and contrary to precedent.  

The one case that NS cites for support is inapposite, while decisions that NS ignores prohibit its 

proposed modifications. 

 First, NS inaccurately contends that its modifications to the MMM analysis are supported 

by the Board’s decision in AEPCO 2011.51  The issue addressed by the Board in that decision, 

however, is very different from the issue posed by NS. 

 In AEPCO 2011, the Board expressed concern over the differences between how the 

SARR handled the same traffic as the defendant, which resulted in different costs for the SARR 

and the defendant.   

                                                 
50 See NS Reply at III-A-23-56. 
51 See NS Reply at III-H-22.   
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In the proceeding before us, the Board is concerned with how the parties have 
developed the variable costs for the traffic movements on the SARR 
submitted by AEPCO.  Here, most of AEPCO’s traffic group moves in 
trainload service, but most of the variable costs calculated for that group are 
costed assuming it is moved in carload and multi-car service.52 

Therefore, the Board directed the parties to submit revised variable cost calculations that 

reflected the actual operating characteristics of the movements on the SARR, as opposed to the 

defendant.  When dealing with the TIH traffic in this case, however, NS has not identified any 

TIH-related cost or handling differences between the SARR and the defendant.  Therefore, the 

issue identified by the Board in AEPCO 2011 does not arise in the context of TIH handling costs. 

 Second, the NS modifications constitute movement-specific adjustments to URCS, which 

are prohibited by Board precedent and inconsistent with the purpose of MMM.  Although NS 

describes its modification as a “two-step MMM approach,” it is in fact making an improper 

implicit adjustment to the variable costs for TIH traffic.53  The Board has previously rejected 

such efforts to make adjustments to the variable costs used to develop maximum R/VC ratios in 

the MMM model.  In WFA/Basin, BNSF, the defendant railroad in the case, argued that there 

was a flaw in the MMM model that provided short-haul movements with greater relative rate 

reductions than long-haul movements.54  Because of this alleged flaw, BNSF asserted it needed 

                                                 
52 See AEPCO June 24, 2011 decision at 2. 
53 NS’s adjustment can also be viewed as a prediction of what NS would charge for TIH 
shipments if the STB allows the railroads to isolate PTC related costs and assign all of these 
costs to TIH shipments.  For example, if the railroad were to assign all of the PTC related costs 
to TIH shipments, the variable costs for these shipments would increase and the R/VC ratios 
used to determine the shipments’  jurisdictional threshold would decline.  This would allow the 
railroad to increase the rates charged for TIH shipments without concern that the rate could be 
challenged as unreasonable. 
54 BNSF asserted that short-haul shippers are given an inappropriately large rate reduction under 
MMM, while long-haul shippers are less likely to receive rate reductions, even if their rates are 
high relative to other long-haul shippers.  BNSF stated that, because it cannot allocate loading 
slots at the mines to shippers offering the highest contribution, it incurs an opportunity cost when 
a low-contribution movement displaces a high-contribution movement for access to the PRB.  
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to adjust the variable costs used in the MMM process to account for differing amounts of 

contributions for short and long-haul traffic.  As NS does here, BNSF also attempted to hide its 

adjustment to variable costs by stating that it was only adjusting a movement’s contribution and 

not its variable cost.  However, a movement’s contribution is simply the difference between the 

movement’s rate and its variable costs.  Because a movement’s rate is fixed within any particular 

year in the MMM model, to adjust the contribution requires an adjustment to the variable cost 

portion of the equation.   

In WFA/Basin, the STB summarily rejected BNSF’s uncalled for adjustment to the 

variable costs used in the MMM model, reasoning that there was no flaw in the MMM model 

that required such an adjustment.  As the Board explained, MMM is designed to calculate the 

maximum mark-up over variable cost that a carrier can charge any movement in the traffic 

group.55  In other words, the SAC analysis calculates the total revenue that the defendant may 

reasonably charge for all of the traffic in the traffic group.  Once it has determined how big that 

pie is, MMM figures out how to cut the pie into individual sized pieces: one piece for each 

shipper in the traffic group.  This piece of the pie reflects the part of the total SAC costs that each 

shipper is responsible for covering.  The Board determined that movements with higher R/VC 

ratios, no matter the reason why, deserve greater relief than those with smaller ratios.  Whether 

such an imbalance in R/VC ratios is attributable to differences in distance, commodities carried 

or some other factors, the Board did not find any fundamental flaw with the general principle in 

                                                                                                                                                             
Because the variable costs of short-haul movements are significantly less than the variable costs 
of long-haul movements, BNSF argued that a higher R/VC ratio is necessary on short-haul 
movements to generate a dollar contribution that is comparable to that generated on long haul 
movements. See BNSF Third Supplemental Reply in WFA/Basin (Public Edition) filed July 14, 
2008 at III-H-9. 
55 See WFA/Basin February 2009, at 8. 
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MMM that relief should be provided to those shippers making the highest contribution over 

variable cost. 

 In this case, NS is attempting a similar adjustment to that in WFA/Basin whereby TIH 

shipments would be precluded from relief based on an alleged flaw in the MMM approach.  NS 

alleges that the MMM process is flawed because it assigns PTC related costs to non-TIH 

shipments that do not receive any benefit from PTC.  NS has not proven that the MMM process 

incorrectly allocates SAC to the various SBRR customers.  Instead, it makes an unfounded 

allegation based on an unproven assumption.  SunBelt addresses this incorrect and unfounded 

assumption in the next section.   

 Moreover, even if NS were correct that the variable costs for TIH shipments should be 

adjusted to allocate PTC related costs to only TIH movements, equity would require that other 

movements’ variable costs be adjusted to better allocate costs specific for those movements.  The 

Board has long recognized that its Phase III URCS model understates costs to some shippers, 

while overstating costs to others. If the STB were to go down the slippery slope of allowing 

movement specific adjustments in calculating variable costs for the MMM model, it must for 

equity sake allow movement specific adjustments for all movements.  To not allow such 

adjustments for all movements would skew the revenue and cost relationships between different 

shipments on which MMM relies.56 

                                                 
56 This is also the same reason why NS’s assertion that movement specific cost adjustments for 
SAC purposes but not market dominance purposes is incorrect.  Under NS’s approach, a 
movement could exceed the 180% jurisdictional threshold level for market dominance purposes, 
but have an R/VC ratio well below the JT level for SAC purposes. Such an approach is 
nonsensical, and could open the process to gaming from all parties involved.   
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iii. NS Improperly Treats PTC Costs as Unique to TIH Traffic 

 NS states that “the SBRR… would be required to construct a PTC system solely by virtue 

of the fact it carries TIH traffic.”57  But PTC is not unique to TIH traffic and, therefore, even if 

any modification to the MMM analysis were appropriate, PTC does not qualify for the NS’s 

modified MMM approach. 

 The NS narrative does not explain why PTC costs are unique to TIH traffic.  For that 

reason alone, its evidence is unsupported and should be rejected, because the party seeking a 

deviation from precedent has the burden of proof.58 

 The only reason that SunBelt can surmise for NS’s identification of PTC costs as unique 

to TIH traffic is based upon a common railroad industry refrain that, but for TIH traffic, PTC 

installation would not be required.  That refrain, however, is not accurate. 

 The Rail Safety Improvement Act of 2008 requires the installation of PTC on main lines 

over which TIH material is transported.59  The Act defines a “main line” as “a segment or route 

of railroad tracks over which 5,000,000 or more gross tons of railroad traffic is transported 

annually….”60  Thus, with respect to TIH traffic, there are two prerequisites before the PTC 

mandate applies to a rail line.  There must be both (a) the presence of TIH traffic and (b) at least 

5,000,000 gross tons of total traffic.  Neither scenario by itself would require PTC.  Because the 

presence of a substantial volume of non-TIH traffic also is a pre-requisite to the PTC mandate, it 

is inaccurate to contend that PTC would not be required but for the presence of TIH traffic. 

                                                 
57 See NS Reply at III-H-25. 
58 See, e.g., PSCo/Xcel at 644; Otter Tail, slip op. 4; WFA/Basin, slip op. 53-54, 68-69. 
59 49 U.S.C. § 20157(a)(1). 
60 49 U.S.C. § 20157(i)(2). 
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 Furthermore, even if the presence of TIH traffic were the sole basis for requiring PTC, 

the benefits of PTC are not limited to just TIH traffic.  This is especially true for the SBRR 

because PTC replaces CTC as the complete communications and signaling system for the SARR 

across all lines on the SBRR, as opposed to the overlay system that NS will install just on main 

lines.  However, even an overlay system would provide substantial benefits to non-TIH traffic. 

In 2004, ZETA-TECH, a nationally known railroad consulting firm,61 prepared a report 

for the FRA that quantified the business benefits of PTC.62  ZETA-TECH identified and 

quantified direct and indirect business benefits in the following six (6) distinct categories:   

1. Line capacity enhancements; 

2. Dispatching efficiency gains; 

3. Work order issue flexibility; 

4. Locomotive diagnostics; 

5. Fuel savings; and 

6. Shipper benefits. 

 ZETA-TECH estimated that annual business benefits resulting from PTC implementation 

would be in the range of $2.2 to $3.8 billion (in 2001 dollars).63  The first five categories of 

business benefits are direct benefits to the railroads (e.g., reduced track investment, better 

equipment utilization, reduced fuel consumption), although they also would provide indirect 

benefits to shippers (e.g., better equipment utilization which could lead to reduced equipment 

lease and maintenance costs).   
                                                 
61 Zeta-Tech lists as its clients all of the Class I railroads, including NS. See 
http://www.zetatech.com/map/ clients.html. 
62  Zeta-Tech Associates "Quantification of the Business Benefits of Positive Train Control" 
prepared for the Federal Railroad Administration, March 15, 2004. 
63  As noted in the report, the business benefits calculated by ZETA-TECH were exclusive of and 
additive to the railroad safety benefits of PTC.  See 2004 ZETA-TECH Report at 108. 
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 Line capacity enhancements result from closer train spacing and more precisely-planned 

train meets.  Dispatching efficiency gains result from dispatcher improved (real-time) train 

location information.  ZETA-TECH posited that this location information also would allow 

dispatchers to pace trains between meets to optimize fuel consumption.  ZETA-TECH also 

believed that the ability to issue work orders to train crews in real-time and to automatically 

receive diagnostic data from linked-up locomotives would provide efficiencies.64   

 The sixth category of business benefits – "shipper benefits" – refers to total logistics cost 

reductions assuming improved service and static rates.  This very specifically represents the 

value of improved transit times and transit time reliability to logistics networks.  When shippers 

realize better transit times and reliability, they are able to reduce inventory carrying costs, reduce 

or consolidate warehouse and distribution facilities and operations, and free up capital for other 

investments.  Importantly, this benefit is not a result of cost or rate changes; rather it is strictly a 

result of service level changes.  

There can be little dispute that these direct railroad related PTC benefits, if realized, 

would impact all shipment types, including TIH and non-TIH shipments.  Given that all rail 

movements could benefit from the gains brought about by the installation of PTC, there is no 

reason to pile all of the PTC-related costs onto TIH shipments. 

iv. TIH Related Insurance Costs 

As discussed in Section III-D-9, NS incorrectly included an additional insurance expense 

of approximately $5 million per year to nominally cover TIH related accidents.  NS claims that 

the SBRR will have a markedly higher risk of a catastrophic TIH release than other railroads 

simply because it carries a higher percentage of TIH traffic relative to total traffic than other 

                                                 
64 FRA later removed this class of benefits from its restatement of the ZETA-TECH study results. 
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railroads, including NS.  However, the SBRR, at only a fraction of the NS system in both size 

and traffic mix, has a lower risk profile than NS.  In addition, NS has not demonstrated that any 

excess insurance costs are due solely to the transportation of TIH traffic.  Simply stated, there is 

no basis to add an additional “kicker” to the insurance expenses already expected to be incurred 

by the SBRR. 

v. Excess Risk 

As discussed in Section III-D above, SunBelt has not included any additional costs for 

so-called “excess risk” supposedly incurred by the SBRR because of its transportation of TIH 

materials.  Moreover, any excess risk faced by the SBRR is already reflected in the SBRR’s cost 

of capital since this excess risk is already faced by real world railroads on which the SBRR’s 

cost of capital is based.  Finally, making the SBRR incur an explicit additional cost would 

constitute a clear barrier to entry since the NS does not incur the same cost. 

 The NS, like any other corporation, offers its common equity holders the right to default.  

That right is extremely valuable, as when a firm gets into trouble, limited liability allows 

stockholders to simply walk away from the company, leaving all its troubles to its creditors.  

This right to default is exercised through the bankruptcy process, which effectively makes the 

former creditors of the corporation the new stockholders, and the old stockholders are left with 

nothing.  

The Class I railroad stockholder’s right to simply “walk away” in the event of severe 

corporate distress, including distress from a catastrophic TIH shipment spill, does not go 

unnoticed or unaccounted for by the market.  The costs of the bankruptcy come out of the 

common shareholder’s pocket.65  Creditors foresee the costs and foresee that they will pay them 

                                                 
65 See Brealey, Myers and Allen at pages 477 to 480 for a discussion of the impact on capital 
costs due to bankruptcy. 
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if default occurs.  For this, they demand higher compensation in advance in the form of higher 

payoffs when the firm does not default.  This comes in the form of higher promised interest rates 

on debt.  These higher promised interest rates reduce the payoffs to common equity holders and 

reduce the market value of their shares.  This ultimately leads to a higher cost of common equity. 

In simple terms, the railroad industry cost of capital already reflects the cost of any excess risk 

faced by the railroads. 

The SBRR’s cost of capital is directly based on the railroad industry cost of capital, and, 

therefore, the cost of any excess risk faced by the SBRR is already accounted for in the cost of 

capital calculation.  Because the SBRR already is directly paying for this excess risk, forcing it to 

incur additional costs would create a barrier to entry since the NS does not incur these additional 

costs.  The STB explained in West Texas that an entry barrier occurs when the stand-alone 

replacement is forced to incur an expense not incurred by the incumbent.66  NS has not incurred 

any additional costs for excess risk due to the carriage of TIH traffic that is not incurred by the 

SBRR.  Stated differently, the SBRR incurs all of the costs that the NS incurs to carry TIH 

traffic, including operating costs, investment costs and capital costs.  Including additional TIH 

related costs for the SBRR not incurred by the NS would allow the NS to capture monopoly rents 

on costs it did not pay. Any additional excess risk cost is a clear barrier to entry and must be 

excluded from the SAC analysis. 

b. AEPCO 2011 Trainload Adjustment 

 SunBelt explained in Opening why the adjustments to URCS Phase III variable costs 

used in the MMM model first suggested by the STB in the AEPCO 2011 case are unwarranted 

                                                 
66 See West Texas at 670. 
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and unnecessary.67  SunBelt also demonstrated that, even if one were to make the AEPCO 2011 

adjustment to the MMM model, it would have no appreciable impact on the model’s results.  

This is because the SBRR carries very little traffic in so-called “hook and haul” trainload service. 

 In Reply, NS concedes that SunBelt made the AEPCO 2011 trainload adjustment, but 

asserts SunBelt made two errors in its implementation.  First, NS asserts that the URCS standard 

unit train empty-return ratio for trainload traffic should not be used when developing the variable 

costs of service.  And second, NS states that SunBelt arbitrarily limited the adjustment to traffic 

in which NS originates and delivers the movement, instead of movements that the NS receives in 

interchange at New Orleans, Meridian and Birmingham.68  Both of NS’s assertions are wrong. 

 NS claims that Sunbelt’s use of the empty return ratio for unit train traffic was improper, 

and it purports to have corrected this error by costing the SBRR’s traffic using defendants' empty 

return ratios for the applicable traffic group.  However, NS can make its so-called "correction" 

only by overriding the values in the Board's URCS Phase III costing program, which 

automatically utilizes an empty/return ratio of 2.0 for trainload or unit train traffic.  NS’s 

approach constitutes the sort of movement-specific manipulation that the Board prohibited in 

Major Issues. Furthermore, the exercise is nonsensical as it treats the movement as trainload or 

unit train for some URCS purposes (such as the absence of various switching costs), but not for 

others (the empty/return costs).  In effect, NS is seeking to artificially lower the variable costs of 

the SBRR's non-coal, primarily intermodal, traffic in order to dilute the MMM relief for the issue 

traffic. Major Issues prohibits this type of results-oriented approach. 

 Second, NS claims that SunBelt inappropriately did not apply the AEPCO 2011 

adjustment to trains NS currently receives in interchange from other railroads at New Orleans, 
                                                 
67 See SunBelt Opening at III-H-14 to III-H-19. 
68 See NS Reply at III-H-28.  
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Birmingham and Meridian. NS’s position is incorrect. The Board’s concern in AEPCO 2011, and 

as articulated again in EP 715, was with overhead traffic handled as trainload traffic by the 

SARR for which the residual incumbent was left to perform and incur the costs of origination 

and delivery: 

There is a disconnect between the hypothetical cost of providing service to 
these movements over the segments replicated by the SARR and the 
revenue allocated to those facilities.  When the proposed SARR includes 
cross-over traffic of carload and multi-carload traffic, it generally would 
handle the traffic for only a few hundred miles after the traffic would be 
combined into a single train.  As such, the “cost” to the SARR of handling 
this traffic would be very low.  In recent cases, litigants have proposed 
SARRs that would simply hook up locomotives to the train, would haul it 
a few hundred miles without breaking the train apart, and then would 
deliver the train back to the residual defendant.  All of the costs of 
handling that kind of traffic (meaning the costs of originating, terminating, 
and gathering the single cars into a single train heading in the same 
direction) would be borne by the residual railroad.69  
 

For traffic NS receives in interchange at New Orleans, Meridian and Birmingham, it is another 

carrier—not NS—that incurs the “costs of originating, terminating, and gathering single cars into 

a single train heading in the same direction.” Therefore, this traffic should not be subject to the 

AEPCO 2011 MMM adjustment. 

c. SunBelt Correctly Indexed Variable Costs In the MMM Model 

NS argues that SunBelt “used the wrong index”70 to adjust the MMM variable costs.  

Rather than using the Board’s standard URCS indexing approach, NS believes that the RCAF-A 

should be used to adjust MMM variable costs as required by Major Issues and used in other STB 

cases, including AEPCO 2011. 

As explained by SunBelt in Opening, the URCS index is a better index to use to adjust 

variable costs than the RCAF-A since it more accurately reflects changes in variable costs 
                                                 
69 See EP 715 at 16. 
70 See NS Reply at III-H-29. 
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incurred by the railroad.  NS has not provided any proof that the RCAF-A better reflects changes 

in URCS variable costs than the URCS index the STB uses to index Phase III costs. 

The Board determined in OG&E that the standard URCS indexing approach would 

produce the most accurate results in developing future variable costs for rate prescription 

purposes, and directed its use.71  Obviously it would be inappropriate to use two (2) different 

indices to accomplish the same, singular purpose, i.e., to forecast variable costs.  

The use of a forecasted NS-specific URCS index also is better suited to the goals of the 

MMM approach than the application of the more general RCAF-A index.  The STB indicated in 

WFA/Basin II that it is the accurate presentation of the defendant railroad’s variable costs that is 

key to the MMM’s ability to maintain differential pricing required by the defendant carrier.  

In sum, for MMM to correctly calculate the degree of differential pricing 
needed by the defendant railroad to recover the total SAC costs over the DCF 
analysis period, we need to properly forecast the defendant carrier’s variable 
costs.72 

 
If the key is developing accurate estimates of the defendant carrier’s future variable costs, 

using a carrier-specific URCS index provides a more accurate approach than application of the 

industry-wide RCAF-A.  An URCS index takes into consideration the specific weighting of cost 

components unique to a specific railroad, while the RCAF-A bases its cost weighting on inputs 

from all Class I railroads.  The most accurate way to calculate a defendant carrier’s future 

variable costs is to use an index specific to that carrier.73  

SunBelt rejects all three of NS’s “corrections” in its Rebuttal MMM calculations. 

                                                 
71  See OG&E at 11. 
72 See WFA/Basin II at 30. 
73 SunBelt has updated its NS URCS index forecast in its Rebuttal restatement to incorporate 
actual AAR indexes through 2012, updated labor, material and supplies and fuel changes from 
Global Insight’s December 2012 forecast, and actual 2012 PPI-All Commodity values. 
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4. Maximum Reasonable Rates 

The SAC analysis summarized in Parts III-A through III-G and the accompanying 

Rebuttal Exhibits, and displayed in Rebuttal Exhibit III-H-1, demonstrates that over the 10-year 

DCF period the revenues generated by the SBRR exceed its total capital and operating costs.  

Table III-H-2 below shows the measure of excess revenue over SAC in each year of the DCF 

period for this case. 

 Table III-H-2 
Summary of SunBelt Rebuttal DCF Results for the SBRR 

July 30, 2011 to July 29, 2021 
($ in millions) 

 

 

 

Year  

Annual 
Stand-Alone 
Requirement  

Stand-Alone 
Revenues  

Overpayments 
(Shortfall)  

PV 
Difference  

Cumulative 
PV 

Difference 

 

 (1)  (2)  (3)  (4)  (5)  (6)  
             
 7/30/11-12/11  $143.5  $159.6  $16.1  $16.1  $16.1  
 2012  347.7  411.4  63.7  57.3  73.4  
 2013  355.7  449.7  94.0  76.2  149.7  
 2014  369.8  489.3  119.5  87.2  236.9  
 2015  384.7  537.3  152.6  100.3  337.2  
 2016  402.8  595.6  192.8  114.1  451.3  
 2017  424.3  655.8  231.5  123.4  574.8  
 2018  446.7  718.4  271.7  130.4  705.2  
 2019  470.9  787.4  316.5  136.8  842.0  
 2020  496.4  859.6  363.2  141.4  983.4  
 1/21-7/29/21  301.2  545.4  244.2  87.9  1,071.2  
 ________________________ 

Source:  SunBelt Rebuttal e-workpaper “Exhibit III-H-1 Rebuttal.xls.” 
 

 
Application of MMM yields the following maximum R/VC ratios for each year of the 

DCF model. 
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 Table III-H-3 

Rebuttal MMM Results 
 

 

 Year  Maximum R/VC  
 (1)  (2)  
     
 7/30/11-12/11  257.9%  
 2012  210.7%  
 2013  179.6%  
 2014  166.4%  
 2015  154.3%  
 2016  144.5%  
 2017  136.8%  
 2018  130.3%  
 2019  125.0%  
 2020  120.7%  
 1/21-7/29/21  116.1%  
 ________________________ 

Source: Rebuttal Exhibit III-H-2 
 

 
As indicated in Table III-H-3, the maximum R/VC ranges from 116.1 percent to 257.9 

percent over the 10-year DCF period. 

The maximum lawful transportation rate for the SunBelt traffic covered by Tariff NSRQ 

65912 equals the greater of the jurisdictional threshold or the MMM maximum rate.  Table III-

H-4 compares NS’s rate at 3Q11 to the jurisdictional threshold and the MMM maximum rate.  

The issue NS rate is greater than both the jurisdictional threshold and the MMM rate. 
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Table III-H-4 
Maximum Rate Comparison for the Movement of STCC 2812815 

From McIntosh, AL to New Orleans, LA as of July 30, 2011 
($ per Carload) 

 

 

  
Item  Source  

Rate 
Per Car  

 (1)  (2)  (3)  
        
 1. NS Rate  Tariff NSRQ 65912  $8,088  

 2. Jurisdictional Threshold Rate  Rebuttal II-A-1  $3,008  

 3. MMM Rate  1/  $4,309  

 4. Maximum Rate  2/  $4,309  

 5. Overcharge included in NS Rate  Line 1 – Line 4  $3,779  
 ________________________________ 

1/ Table III-H-3 MMM Ratio x NS 3Q11 variable cost per carload. 
2/ Greater of Line 2 or Line 3 

 

 
At 3Q11 levels, the maximum rate for the issue SunBelt traffic equals $4,309 per carload. 
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