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BACKGROUND AND INTRODUCTION

PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.
My name is Thomas D. Crowley. My business address is 1501 Duke

Street, Suite 200, Alexandria, VA 22314-3449.

BY WHOM ARE YOU EMPLOYED AND IN WHAT CAPACITY?
| am an economist and President of L. E. Peabody & Associates, Inc., an
economic consulting firm that specializes in fuel procurement, fuel

management and fuel transportation matters.

PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND
PROFESSIONAL WORK EXPERIENCE.

| have approximately 35 years of experience advising clients, including
electric utility companies, on a wide variety of issues, including economic,
marketing, transportation, fuel supply and fuel management problems. |
have been involved in the negotiation of over 100 coal transportation
agreements, as well as provided consultation relating to the administration
of economic, operational, and logistical aspects of these agreements. In
the course of performing these duties, | have obtained an intimate
familiarity with the major western railroads, The BNSF Railway Company
(“BNSF”) and Union Pacific Railroad Company (“UP”) (collectively the
“‘Railroads”). This familiarity includes detailed knowledge of railroad

operations in the principal coal supply regions they serve, including the
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Southern Powder River Basin (“PRB") coal fields located in Campbell and
Converse Counties, Wyoming. A more complete statement of my

background and qualifications is contained in EAI Exhibit TDC-1.

ON WHOSE BEHALF ARE YOU TESTIFYING?
| am submitting this Rebuttal Testimony to the Arkansas Public Service
Commission (“APSC” or the “Commission”) on behalf of Entergy

Arkansas, Inc. (“EAI” or the “Company”).

HAVE YOU READ MR. RALPH C. SMITH'S DIRECT TESTIMONY ON
BEHALF OF THE APSC GENERAL STAFF (“STAFF”) FILED ON
FEBRUARY 15, 2006 IN THIS DOCKET?

Yes.

HAVE YOU READ MR. WILLIAM N. D’ONOFRIO’S PREPARED
TESTIMONY ON BEHALF OF THE OFFICE OF THE ATTORNEY
GENERAL OF THE STATE OF ARKANSAS (‘AG") FILED ON

FEBRUARY 15, 2006 IN THIS DOCKET?

Yes.

HAVE YOU READ MR. RANDALL J. FALKENBERG'S DIRECT

TESTIMONY ON BEHALF OF THE ARKANSAS ELECTRIC ENERGY
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CONSUMERS, INC. (“AEEC”) FILED ON FEBRUARY 15, 2006 IN THIS
DOCKET?

Yes.

WHAT IS THE PURPOSE OF YOUR TESTIMONY?
EAI requested that | review the record in this case based on my 35 years
of experience with fuel procurement, fuel management and fuel
transportation matters. Based on this experience, | will offer expert
rebuttal testimony on the reasonableness of EAI's responses in 2005 to
certain conditions relating to its coal supply and related delivery issues. |
reviewed the Direct Testimonies of William M. Mohl and John P. Hurstell
filed on November 30, 2005 on behalf of EAI in this docket. | will also
address comments made by Mr. D’Onofrio on behalf of the AG and
Mr. Falkenberg on behalf of the AEEC in their pre-filed testimony in this
investigation.  Specifically, my Rebuttal Testimony in this Docket will
address the following topics:
¢ an overview of the state of coal transportation from the PRB, including
the unique and unprecedented events that resulted in the Railroads’
claims of force majeure and subsequent inability to deliver contracted
quantities of coal;
e an overview of coal transportation agreements from the PRB and the

status of contracts with rail transporters, particularly the Railroads;
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e a discussion of EAl's coal transportation contract as it relates to other
similarly situated contracts;

e a view of the reasonableness of EAl's action regarding inventory
management leading up to and following the disruption of coal delivery
service; and

o a discussion of various assertions made by Messrs. Smith, D’Onofrio

and Falkenberg in their testimonies relating to these subjects.

OVERVIEW OF THE STATE OF COAL TRANSPORTATION FROM THE

POWDER RIVER BASIN

PLEASE EXPLAIN YOUR UNDERSTANDING OF THE MANNER IN
WHICH EAI RECEIVES COAL.
As explained by EAIl Witness William M. Mohl in his direct testimony, EAI
procures PRB coal through long-term (greater than 3 years), intermediate
term (1 to 3 years) and short-term (less than 1 year) contracts. Two-thirds
of White BIuff Steam Electric Station (“White Bluff’) coal is procured
through intermediate term contracts with the balance acquired through
short-term contracts. Ninety to 95 percent of Independence Steam
Electric Station (“ISES”) coal is procured via long-term contracts with the
balance acquired through spot market purchases.

The vast majority of PRB coal is transported to EAl's plants in EAI

owned railcars by either UP or BNSF. The Railroads also are required
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under the underlying transportation

agreements. UP transports all coal moving to ISES and approximately
of the coal moving to White Bluff. BNSF transports the
remaining coal to White Bluff. According to the testimony of Mr. Mohl,
since 2002 UP has delivered approximately per year to
ISES and White Bluff combined, and BNSF has delivered approximately

per year to White Bluff.

DO YOU AGREE WITH MR. MOHL'S TESTIMONY THAT PRB COAL IS
A DESIRABLE SOURCE OF COAL?
Yes. The PRB is an extremely desirable source of coal. As a result of the
oil embargo of 1973 and the nation’s ensuing energy crisis, the Federal
Government required most electric utilities to use only coal in new facilities
and/or to convert facilities from oil and natural gas to coal. The PRB,
which straddles the states of Wyoming and Montana, contains the world’s
largest proven reserves of low-sulfur sub-bituminous coal. Several large
mines produce coal from reserves in the PRB. In the mid 1970s, PRB
coal was abundant, easily mined, and lower priced than alternative
sources of coal and rail transportation was available from BNSF’s
predecessor, the Burlington Northern Railroad Company (“BN”).

In the mid-1980s rail competition was introduced into the PRB.

This sparked a period of intense competition between the UP and BNSF

for transportation services, which ultimately benefited consumers in the
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form of lower delivered fuel costs and further enhanced the desirability of
PRB coal. Throughout the 1980s and until recently, PRB coal was the
most competitive coal option for most Midwestern utilities and utilities as

far south as EAI.

CAN YOU ELABORATE ON HOW THE INTRODUCTION OF RAIL
COMPETITION IMPACTED COAL TRANSPORTATION FROM THE
PRB?

Yes. When the coal reserves in the PRB were first developed in the
mid-1970s, BN was the only rail carrier that served the region. BN used
its monopoly position to attempt to impose predatory and unlawfully high
freight rates on coal purchased from PRB mines, resulting in numerous
maximum rate proceedings before the Interstate Commerce Commission,
including one brought by EAI's predecessor company, Arkansas Power &
Light Company (“AP&L"). As these rate proceedings were moving through
the administrative and judicial venues, rail competition was introduced into
the PRB in 1984 when UP, in partnership with the Chicago &
Northwestern Railroad, with which it has since merged, began providing
limited service in the southern-most part of the PRB. Subsequently, UP
and BN reached an agreement which allowed UP to gain access to all of
the Southern PRB. Pursuant to this agreement, UP was provided access
to eleven Southern PRB mines located between Converse and Caballo,

Wyoming. This line is commonly referred to as the “Joint Line.” BNSF,
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however, continues to be the only rail carrier serving the Northern portion
of the PRB, i.e., a group of six mines located north of Gillette, Wyoming.
Unlike UP, BNSF has the ability to move coal out of both the Northern and
Southern ends of the PRB, whereas UP is limited to moving coal only in a
southerly direction out of the PRB.

PRB volume originating on the Joint Line has grown from
approximately 76 million tons in 1984 to nearly 350 million tons in 2005.
During this timeframe, BNSF and UP have vigorously competed for
market share. Whereas BNSF originated virtually all of the Joint Line
tonnage, by 2004 UP’s market share had grown to slightly more than half

of all PRB Joint Line originations. Prior to 2004, UP aggressively priced its
service in building its market share, causing BNSF to respond with equally

aggressive pricing to maintain its market position.

HOW LONG HAS EAI BEEN RECEIVING PRB COAL?
EAIl was one of the first shippers of PRB coal. EAI has been receiving and
burning PRB coal at White Bluff and ISES since the inception of

operations in 1980 and 1983, respectively.

HAS EAI'S COAL ALWAYS MOVED UNDER CONTRACT?
No. Initially, EAlI's Arkansas movements were transported pursuant to
common carrier tariffs. With the passage of the Staggers Rail Act of 1980,

transportation contracts became legally enforceable. EAI was one of the
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first utility shippers to take advantage of this law. In July of 1983 EAl's
predecessor, AP&L, entered into two long-term Coal Transportation
Agreements governing the movement of coal from the PRB to White Bluff
and ISES: (1) an agreement (ICC-UP-C-0505) covering the transportation
of coal from PRB origins to Kansas City was entered between AP&L, UP,
Western Rail Properties, Inc. and Chicago & Northwestern Transportation
Company; and (2) an agreement (ICC-MP-C-0430) covering the
transportation of coal from Kansas City to the plants was entered between
AP&L and the Missouri Pacific Railroad Company (“MP”). Coal moving to
ISES and White Bluff has moved under these Agreements, and
subsequent amendments since that time. In 2002, Entergy and UP
consolidated these Agreements into one Agreement (UP-C-37743), that
covers the transportation of PRB coal to EAl's Arkansas plants for a term
running through . In addition, EAI is also a party to a
contract with the BNSF Railway Company, providing for the transportation
of PRB coal to its White Bluff plant. The BNSF agreement has a term that

expires at the end of

ARE YOU FAMILIAR WITH EAI'S COAL TRANSPORTATION

AGREEMENTS?
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Yes. | have advised EAI on certain matters under those Agreements over
the years, such as operation of rail rate adjustment procedures, equipment
issues, and rail costing analyses. | also served as an expert witness on
rail transportation matters and EAl's damages in connection with its
litigation against the UP relating to delivery shortfalls in connection with
UP’s 1997-1998 service crisis related to its merger with the Southern
Pacific Railroad. In connection with that function, | also reviewed and
advised EAIl concerning the current transportation agreement with UP

(UP-C-37743), which was a part of the settlement of the service litigation.

WERE THE INCREASED CYCLE TIMES AND SHORTAGE OF
RAILCARS DURING MID-2004 AND 2005 DESCRIBED BY MR. MOHL
UNIQUE TO EAI?

No. Based on my extensive work with PRB coal shippers, | know that
nearly all PRB supplied utilities also have been adversely affected by
BNSF’s and UP’s poor service. The Railroads’ poor service is a result, in
part, of shortages of rail cars, locomotives and crews — which has
contributed to the increases in cycle times and under-delivery of declared
tonnages for PRB coal shippers. In the course of my work, | have
reviewed Federal Energy Regulatory Commission and Securities and
Exchange Commission filings, press releases by various utilities and trade
press articles that demonstrate that increased cycle times and reduced

delivery volumes is a widespread problem for PRB coal burning utilities.

-10 -
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Through these public sources, | am aware of 20 different utilities reporting
problems similar to those experienced by EAI. A list of these utilities is

attached to my testimony at EAI EXHIBIT TDC-2.

ARE THE TONNAGE SHORTFALLS EXPERIENCED BY EAI UNDER ITS
RAIL TRANSPORTATION AGREEMENT UNIQUE?

No. As stated above this is an industry wide problem. Of those utilities
reporting delivery shortfalls, the amount of the shortfall appears to be
similar across all of the utilities, i.e., like EAI, other utilities are receiving

only 80 to 85 percent of their declared volumes.

HOW WOULD YOU DESCRIBE THE CAUSE OF THE REDUCTIONS IN

DELIVERIES OF POWDER RIVER BASIN COAL BEGINNING IN

MAY 20057

The Railroads have cited a number of factors as the cause for the
reductions in deliveries of PRB coal. In addition to the causes identified in
Mr. Mohl's testimony, i.e., the force majeure event relating to the
derailment and weather event that caused the fouling of the ballast on a
substantial portion of UP’s coal route, the Railroads have claimed that the
impact of these events was exacerbated by increased demand for PRB

coal.

-11 -
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IN YOUR OPINION SHOULD EAI HAVE ANTICIPATED AN INCREASED
LIKELIHOOD OF A PROLONGED SERVICE DISRUPTION IN 20057?

No. In addition to Mr. Mohl's observations, | think it was reasonable for
EAI to plan its inventory and coal burn based on the assumption that there
would not be any significant disruptions in service for two reasons.

First, historically UP has been extremely reluctant to declare force
majeure under the agreement. In the 22 years between 1983 and 2004,
there have been only claims of force majeure. Copies of
correspondence relating to these claims are attached to my testimony at

EAl Exhibit TDC-3 which has been designated as Highly Sensitive

Protected Information. With the exception of the force majeure claim
relating to the 1993 Midwestern floods, the other claims lasted an
average of approximately days. Typically, the events related to either
derailments, isolated track/facility failures, or severe weather conditions.
None of these events related to the type of extensive maintenance
program that UP engaged in during the period of the claimed 2005 force
majeure.

Second, with the exception of the 1993 floods, the only other
prolonged service disruption related to UP’s system-wide service
meltdown following its merger with the Southern Pacific Railroad in 1997-

1998. Notably, UP did not declare force majeure during this difficult time

-12 -
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period, which many, including UP’s Chairman Dick Davidson, labeled as
the worst rail service crisis in the history of United States railroads."

By contrast, since January 1, 2005, UP has declared force majeure

times under the Agreement. The most significant of these claims
was UP’s May 2005 force majeure claim relating to an isolated derailment
on the Joint Line. UP relied on this isolated event coupled with adverse
weather conditions, as a basis to embark on a seven-month maintenance
blitz during which it suspended its performance of volume obligations to
EAIl and all of its other coal shippers. This type of force majeure claim is
unprecedented and was unlike any event ever experienced by coal
shippers since coal has moved out of the PRB.

Given the history of UP’s force majeure claims under the
Agreemént prior to 2005, both in terms of frequency and in terms of
duration of the claimed event, there was no reason that EAIl should have
anticipated a seven-month force majeure claim in 2005. Similarly, there
was absolutely no basis to believe that UP was headed for a service
disruption that would rival the disruptions it experienced in connection with

the 1993 floods or 1997-1998 service crisis.

1

See e.q., STB Ex Parte No. 582, Public Views on Major Rail Consolidations, Comments of
the Society of Plastics Industry, Inc., at 3 (February 29, 2000) (quoting Dick Davidson’s statement
that the UP/SP meltdown was “the worst rail crisis in modern history”); United Transportation
Union Online Edition, July 1998 (referring to UP/SP service crisis as “worst rail crisis in U.S.
history”); Lubbockonline.com, October 28, 1997 (quoting Texas Railroad Commission Chairman
Charles Matthews for proposition that “[T]his is the worst rail crisis in the history of the United
States”).

-13 -
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Q. ARE YOU AWARE OF THE STEPS THAT EAI TOOK IN ORDER TO TRY
TO GET THE RAILROADS TO DELIVER MORE COAL IN 20057
A. Yes. | have reviewed Mr. Mohl's description in his Direct Testimony of
the various actions taken by EAI to supplement coal deliveries. These
steps included:
¢ Leasing an additional trainset from BNSF;
e Entering into swap agreements with other utilities in order to
improve the utilization of each of their respective trainsets;
e Entering into an agreement with BNSF such that it will deliver
some of the trains that UP has refused to move on EAI's behalf;
o Expediting the maintenance cycle of its trainsets to improve
their utilization; and
e Preauthorizing UP and BNSF to divert empty trains in the PRB
to mines where the train does not have to be held waiting for a
slot to be loaded.
In addition, as Mr. Mohl explains, EAI has also been proactive in seeking
solutions outside of its transportation agreements, including pursuit of
alternative sources of fuel, such as Colorado coal, New Mexico coal,

Indonesian coal, Colombian coal and Arkansas lignite.

-14 -
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ARE YOU AWARE OF THE STEPS THAT OTHER SHIPPERS WERE
TAKING DURING THE SAME TIME FRAME IN ORDER TO TRY TO GET
MORE COAL?

Yes. In the course of my consulting practice, | am in regular contact with
numerous coal-burning utilities that ship large quantities of PRB coal.
Based on these contacts, as well as my regular review of information
available publicly through regulatory filings and the trade press, | am
familiar with the steps that other utilities have taken to supplement coal
deliveries and manage their dwindling coal inventories. Generally, the
steps taken by these utilities have been similar to the steps taken by EAI,

as described in Mr. Mohl’s testimony.

BASED ON THIS FAMILIARITY, DO YOU HAVE AN OPINION AS TO
WHETHER EAI'S EFFORTS TO OBTAIN COAL DELIVERIES WERE
REASONABLE UNDER THE CIRCUMSTANCES?

Yes. EAI has been one of the more aggressive utilities in making requests
to the Railroads for supplemental coal deliveries, and in exploring potential
alternative fuel options. The reasonableness and diligence of these efforts
must be considered in the proper context of each utility’s individual
circumstances and what was reasonably known at the time that its
decisions were being made. Given the information that was available to

EAI going into 2005, as well as the logistical, contractual, and economic

circumstances relating to EAl's use of potential fuel alternatives, it is

-15-
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evident to me that EAl has acted reasonably in exploring all feasible

means to reduce the impacts of the Railroads’ delivery problems.

COAL TRANSPORTATION CONTRACTS

DO EAI'S CURRENT COAL TRANSPORTATION CONTRACTS WITH
THE RAILROADS CONTAIN ANY PROTECTIONS AGAINST THE TYPE
OF SERVICE DISRUPTIONS EXPERIENCED IN 2005?

Yes. EAI has several contract provisions to provide protection from

service failures. These include:

DID EAI MAKE ANY CHANGES IN ITS AGREEMENT WITH UP IN
RESPONSE TO THE PRIOR SERVICE DISRUPTIONS?

Yes. The current UP contract (UP-C-37743) was negotiated in response

to the 1997-1998 UP/SP merger related service failures. This contract

-16 -
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Q.

A.

HOW WOULD YOU COMPARE EAI'S COAL TRANSPORTATION

CONTRACTS TO OTHER SIMILARLY SITUATED UTILITIES?

EAlI's UP contract has

-17 -
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DOES EAI'S CURRENT CONTRACT WITH BNSF CONTAIN SIMILAR
PROTECTIONS?

Yes, with the exception that the BNSF Agreement

IN YOUR OPINION ARE EAI'S CONTRACTS WITH THE RAILROADS
DESIRABLE?

Yes. Regrettably, the Railroads have been very clear with the PRB coal
transportation marketplace that they are no longer interested in entering
long-term contract arrangements with shippers. Instead, there has been a
move away from contracts to what the Railroads are characterizing as
public pricing documents. In 2003, BNSF published a comprehensive
common carrier coal rate schedule, which set forth BNSF’s new rates for
PRB coal moves. While most of these moves continued to move under
confidential contract rates, BNSF indicated that upon expiration of the
contracts the new higher common carrier rates would apply.

In March 2004, UP joined BNSF in attempting to raise prices
through the use of common carrier pricing when it published “UP Circular
111, Unit Train Coal Common Carrier Circular, Applying on Unit Coal
Trains from the Powder River Basin of Wyoming.” With the publication of
this circular, UP announced and has implemented a policy whereby it is
exiting PRB contract carriage as individual contracts expire and will move

PRB coal only via its Circular 111 rates. In July 2004, BNSF responded

-18 -
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Q.

by publishing a new version of its common carrier tariff which contained
even higher rates than those offered by UP. The move by both UP and
BNSF away from confidential contract rates and to the exclusive use of
public common carrier tariffs signals a new era of substantially higher
prices with little or no service commitments for the movement of PRB coal.

In addition, the Railroads are imposing substantial fuel surcharges
on all new rates. Currently UP’s fuel surcharge is 17 percent of revenue
and BNSF's fuel surcharge is $0.21 per mile per carload, which if applied
to EAl's shipments to White Bluff would equal per carload or
approximately percent of the current rate in shipper provided cars. By
contrast,

. We estimate that

, Will save Arkansas ratepayers approximately over this

time period, based on current rates and fuel surcharge additives.

ARE YOU FAMILIAR WITH THE TYPES OF DAMAGES THAT CAN BE

CAUSED AS A RESULT OF THE NON-DELIVERY OF COAL UNDER A

-19 -
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COAL TRANSPORTATION AGREEMENT TO A COAL-BURNING
UTILITY?
Yes. | have evaluated such damage issues and offered expert testimony

on this subject on many occasions.

WHAT ARE LIQUIDATED DAMAGES?

Liquidated damages is a term that is used to describe a contractually
defined level of damages for specified breaches of a contract. Such
provisions typically state the amount of the damages. In coal
transportation agreements the liquidated damages amount is often stated
as a percentage of the transportation rate as a specific dollar amount per
ton and is intended by the parties as a pre-determined valuation of the

damages for non-performance of a defined obligation.

ARE LIQUIDATED DAMAGE PROVISIONS COMMON IN COAL
TRANSPORTATION AGREEMENTS?

Yes.

IN YOUR OPINION, WHY ARE SUCH PROVISIONS COMMON IN COAL
TRANSPORTATION CONTRACTS?

Liquidated damage provisions can serve a useful purpose to both parties
where the stipulated damage amount represents a reasonable, non-penal,

estimate of the damages that may relate to a particular non-performance.

-20-
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WHAT ARE ACTUAL DAMAGES?
Actual damages are the damages that flow directly and naturally from the
act of the breaching party. The intent of actual damages is to make the

non-breaching party whole for its losses associated with a breach.

HOW DO LIQUIDATED DAMAGES COMPARE TO ACTUAL DAMAGES
THAT MAY BE ASSOCIATED WITH A BREACH OF CONTRACT UNDER
COAL TRANSPORTATION AGREEMENTS?

There often is no exact correlation between the stipulated liquidated
damage amount and the actual damages that may be experienced from a
breach. Particularly in the utility context, it is difficult to predict the extent
of damages that will relate to a particular breach under a transportation
agreement.  Liquidated damages based on a percentage of the
transportation rate may, or may not, be an appropriate measure of actual

damages.

YOU ALSO MENTIONED FORCE MAJEURE PROVISIONS. ARE
FORCE  MAJEURE  PROVISIONS COMMON IN COAL
TRANSPORTATION AGREMENTS?

Yes. In my experience with negotiating, reviewing, and consulting on
many coal transportation agreements | am unaware of any coal

transportation agreement that does not include such provisions.

-21-
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WHY ARE FORCE MAJEURE PROVISIONS INCLUDED?

Force majeure provisions are included for the benefit of both the railroad
and the shipper. The general purpose of such provisions is to relieve the
parties’ from their respective performance obligations in situations where
their performance has been prevented, in whole or in part, by events that
are beyond their reasonable control. The scope of such provisions can
vary, although most provisions protect against “Acts of God,” war, labor
disruptions, and major equipment/facility failures that are not the product

of negligence or failure to perform normal maintenance functions.

IS IT REASONABLE FOR A UTILITY TO EXPECT A RAILROAD TO
AGREE TO A TRANSPORTATION AGREEMENT THAT DOES NOT
EXCUSE THE RAILROAD’'S PERFORMANCE OBLIGATION IN THE
EVENT OF A BONA FIDE FORCE MAJEURE?

Absolutely not.

DO THE EAlI AGREEMENTS CONTAIN FORCE MAJEURE AND
LIQUIDATED DAMAGES PROVISIONS THAT COULD POTENTIALLY
LIMIT THE REMEDIES THAT MIGHT OTHERWISE BE AVAILABLE FOR

NON-DELIVERY OF COAL?

| note that both the BNSF and UP agreements contain

-22-
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| am aware that UP has several force majeure
claims covering most of the second, third and fourth quarters of 2005, and
that BSNF claimed force majeure for a roughly two-week period in late
May-early June, 2005. | understand that EAl has not conceded these

claims. If the claims are valid, however,

ARE YOU AWARE OF ANY UTILITY THAT HAS BROUGHT SUIT

AGAINST THE RAILROADS DUE TO A LACK OF DELIVERY OF
CONTRACT AMOUNTS OF COAL RELATING TO THE 2005 SERVICE

DISRUPTION?
No. While many utilities have experienced substantial shortfalls in their
coal deliveries, no utility has commenced litigation against UP or BNSF

relating to the 2005 force majeure claims.

DO YOU HAVE AN OPINION AS TO WHY NO SHIPPERS HAVE

COMMENCED LITIGATION AGAINST THE RAILROADS?
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Many of these shippers are in the process of assessing the full extent of
their claims against the Railroads. The force majeure claim by UP was not
terminated until late November 2005. It is very unusual for a party to a
coal transportation contract to file litigation before a claimed event has
terminated. Instead, it is far more common to work with the carrier
through the claimed event in efforts to maximize deliveries and mitigate

damages.

IN YOUR OPINION IS IT REASONABLE TO FOCUS ON MAXIMIZING
DELIVERIES DURING A SERVICE DISRUPTION, AS OPPOSED TO
INSTITUTING A DAMAGE ACTION?

Yes. A utility cannot burn damages. The number one objective is to
address the shortage. While instituting a legal action might be appropriate
at some point in time, it is certainly reasonable to address the immediate
need first — i.e., get the coal — before taking steps to seek legal relief. As
long as this is done in a way that does not concede, or waive, any right to
seek legal relief for damages caused by shortfalls in delivery, this

approach is entirely reasonable.

IN YOUR OPINION, HAS EAI'S RESPONSE TO THE CURRENT
RAILROAD DELIVERY PROBLEM BEEN REASONABLE?

Yes. First, the UP force majeure did not end until November 23, 2005. It

would have been premature to initiate legal action prior to the end of the
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force majeure as it would be impossible to fully understand the
consequences of the delivery failures prior to that time. Second, based on
my review of data produced in this proceeding, EAI has diligently
attempted to work with UP to keep as many of its trainsets in service as
possible. Third, EAIl has been in discussions with the Railroads in an
attempt to resolve the delivery failures. It is appropriate for EAIl to pursue
its available options through these negotiations to determine if the issue
can be resolved without expensive litigation. Finally, EAl has preserved its

rights and ability to pursue litigation if that becomes necessary.

ARE YOU AWARE THAT EAl HAS REPRESENTED THAT IT HAS NOT
PERFORMED A DETAILED DAMAGES CALCULATION TO DATE?

Yes.

ON PAGE 16 OF MR. D’ONOFRIO’S TESTIMONY, HE ASSERTS THAT
BECAUSE EAI HAS NOT CALCULATED THE COST OF
REPLACEMENT POWER RESULTING FROM THE CONTRACTUAL
FAILURE OF THE RAILROADS, THEN EAI IS NOT NOW PURSUING A
DAMAGE CLAIM AGAINST THE RAILROADS. DO YOU AGREE?

| disagree that the absence of a detailed damage calculation relating to
the cost of replacement power due to the failure of the Railroads to deliver
coal means that EAIl is not pursuing its rights with the Railroads. EAIl is

certainly aware of the delivery shortfall. Like many other utilities, the best
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remedy for EAl would be actual delivery of the coal — that would enable
EA! to replenish its coal inventory stockpile and avoid any further
increased costs of generation. | believe it is reasonable to pursue
discussions with the Railroads towards that end, even without a precise
damage calculation in hand. EAI, to my knowledge, has not taken any
action that would preclude a damage action in the event they reach a point
in discussions with the Railroads that confirms that value will not be

provided without litigation.

REASONABLENESS OF EAI'S ACTION IN REGARD TO INVENTORY

MANAGEMENT

HAVE YOU ADVISED AND CONSULTED WITH OTHER UTILITIES
CONCERNING ISSUES RELATING TO INVENTORY MANAGEMENT
DURING THE COURSE OF YOUR CONSULTING PRACTICE?

Yes.

IN YOUR EXPERIENCE, DO UTILITIES MAINTAIN AN INVENTORY
LEVEL LARGE ENOUGH TO ALLOW THE UTILITY TO SUSTAIN
NORMAL OPERATIONS THROUGH A SERIOUS DELIVERY SERVICE
CRISIS?

No. The purpose of inventory is not to insure against extended service
disruptions. Instead, utilities attempt to identify a level of inventory that will

protect against reasonably foreseeable disruptions, and for reasonably
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foreseeable durations. No utility could have been able to foresee the May

2005 events or known how long the events would last.

IN YOUR OPINION, SHOULD EAI HAVE FORESEEN THE TYPE OF
RAIL SERVICE DISRUPTION THAT WAS EXPERIENCED IN 20057

No. As stated previously, rail service disruptions of the extent
experienced in 2005 could not have been foreseen. The prior disruptions

had either been minor, or were historical anomalies that no reasonable

utility had cause to expect would reoccur.

WAS THERE ANY BASIS FOR UTILITIES TO BE CONCERNED THAT A
PROLONGED DISRUPTION IN PRB COAL TRANSPORTATION WAS
ON THE HORIZON GOING INTO 20057

No. Neither UP nor BNSF were involved in any merger in 2005. To the
extent the Railroads indicated that they were concerned about the buildup
of coal dust in the PRB, the electric utility industry believed that the
Railroads were addressing the problem in their maintenance programs. In
my view this assumption is reasonable. The Railroads’ rate structure is
intended to recover its costs of providing service, which includes any costs
associated with maintaining its lines. Neither BNSF, nor UP, provided

any indications going into 2005 that they believed their respective rail

systems, or the Joint Line, were in any way compromised by the build up
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of coal dust to a level that would have required the extensive force

majeure claim that UP imposed in 2005.

HOW WAS THE RAILROADS’ PERFORMANCE IN THE 2000-2004 TIME
PERIOD?

EAl was able to receive roughly 98.9 percent of its Annual Declarations
during this time period. Given these service levels in the four years prior
to 2005, EAI had no reason to expect the major degradation in service it

experienced in 2005.

VARIOUS ASSERTIONS BY PARTIES TO THIS PROCEEDING

IS IT YOUR OPINION, AS MR. D’ONOFRIO CONTENDS ON PAGE 19
OF HIS TESTIMONY, THAT EAI IS RESPONSIBLE FOR THE
RAILROADS’ FAILURE TO PROPERLY MAINTAIN ITS TRACKS?

No. The Railroads have a contractual obligation to move EAl's declared
tonnages. Implicit in this obligation is that the Railroads must provide the
physical infrastructure required to deliver these tons. It is therefore the
Railroads’ responsibility, not EAl’s, to maintain the track. As noted above,

the Railroads’ pricing is designed to recover their costs and provide a

return on their investment. Accordingly, in pricing their services to
customers, such as EAI, one important component of the contract price is
the cost of maintaining the facilities and equipment (including the track

and roadbed) necessary to transport coal. EAl's transportation costs

-28-



Entergy Arkansas, Inc.
Rebuttal Testimony of Thomas D. Crowley
Docket No. 05-116-U

10

11

12

13

14

15

16

17

18

19

20

21

22

23

under its Agreements, accordingly, already reflect the cost of maintaining
the Railroads’ equipment and facilities, and it would be unreasonable to

expect EAI to incur additional expenses in this regard.

IS IT YOUR OPINION, AS MR. D’ONOFRIO CONTENDS ON PAGE 20
OF HIS TESTIMONY, THAT EAl ASSUMED AN ADDED OBLIGATION
WHEN IT ENTERED INTO ARRANGEMENTS WITH SO FEW COAL
SUPPLIERS AND TRANSPORTERS?
With all due respect, Mr. D’Onofrio’s testimony in this regard reflects a
complete lack of understanding of both the PRB transportation
marketplace and the circumstances relating to EAl's coal facilities. EAl's
decision to design and construct power plants to use PRB coal was one
that has provided an enviable addition to EAl's fuel diversity plans and has
provided EAI's customers many years of low-cost energy. The
transportation of PRB coal to Arkansas is only available through UP or
BNSF. There are no other rail transport options to EAl's plants. These
two railroads are the only carriers capable of serving the mine origins in
the PRB. UP is the sole carrier capable of providing destination service at
ISES, and UP and BNSF are the only two carriers that are capable of
serving White BIuff.

On pages 11 and 12 of Mr. D’Onofrio’s testimony, he seems to
agree that the Company’s use of a diverse source of coal suppliers and

varying length contracts is an accepted practice in the electric utility
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industry. | agree that the Company’s strategy to use a variety of coal
sources and both rail transporters is prudent coal supply management.
Their use of coal suppliers that meet the particular design, operation and
environmental requirements for their coal plants is also appropriate.
Therefore, any suggestion that EAl somehow acted unreasonably
in “choosing” to limit itself to dealing with the only two Railroads that have
access to the mines and that are the only two Railroads capable of serving
EAI at destination makes no sense and is not supported by any logical,

reasoned analysis.

DO YOU AGREE WITH MR. D’ONOFRIO’S STATEMENT AT PAGE 20
THAT “IT IS SAFE TO SAY THAT THERE WERE WARNING SIGNS [OF
A DISRUPTION] SOME TIME EARLIER?”

No. | have reviewed Mr. D’Onofrio’s answers to EAl's data requests and
deposition transcript in this regard. He relies on EAI discovery responses
that identify past disruptions, without reflecting any understanding of the
fact that these events were historical anomalies. As | note above, | do not
believe it was reasonable to foresee a significant service disruption would
occur in 2005 based on these past events. Mr. D’Onofrio offers no

independent basis or expertise to warrant a different conclusion.

WHAT IS YOUR OPINION ABOUT MR. D’'ONOFRIO'S ALLEGATION

THAT EAI'S INVENTORY LEVEL FAILED TO COMPLY WITH ITS

-30-



10

11

12

13

14

15

16

17

18

19

20

21

Entergy Arkansas, Inc.
Rebuttal Testimony of Thomas D. Crowley
Docket No. 05-116-U

PUBLIC SERVICE OBLIGATION AND TO PROTECT RATEPAYERS
INTERESTS?

EAIl made reasonable efforts under the relevant circumstances to maintain
adequate inventory levels. There is nothing unusual about EAI's inventory
levels in 2004 and early 2005 that would lead me to conclude that they
were maintained at an inappropriate level. As discussed in Mr. Mohl’s
testimony, EAI had developed an inventory policy using accepted industry
standards in 1996 and revised these standards upward in 2000. APSC
Witness Smith also reviewed EAI’s inventory policy and amendments to its
policy in both 2000 and November 2005 and found no imprudence in the

level of EAl's coal inventory.”

ON PAGES 12 AND 20 OF MR. D'ONOFRIO’S TESTIMONY, HE
IMPILES THAT EAI'S COAL PLANNING INCLUDES TOO FEW
SUPPLIERS AND TRANSPORTATION OPTIONS. TO YOUR
KNOWLEDGE, ARE THERE ANY OTHER VIABLE TRANSPORTATION
SUPPLIERS AVAILABLE TO DELIVER LARGE QUANTITIES OF COAL
TO EAI'S COAL PLANTS?

No. While coal supply diversification can under the right circumstances be
a useful tool to help alleviate fuel supply disruptions, it is not as simple as

merely purchasing coal from other sources, especially for EAI In

2

Direct Testimony of Ralph C. Smith on behalif of the APSC Staff. at 19.
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considering alternative fuel supply and transportation options several
factors need to be considered from both an economic, logistical and
engineering standpoint. EAI's coal plants were designed specifically to
burn, and are currently permitted only for PRB coal.

Further, to the extent that other coals could be burned, burning
different fuels will require new permitting. Burning different fuels will also
require blending of the new fuels with the PRB coal. Blending coals
requires careful coordination.  Separate storage facilities must be
maintained for the different coals prior to blending. Having separate
storage facilities requires additional space which, as we already know from
APSC Witness Smith’s testimony, may not be available depending on the
quantities of additional coal that may be required. In addition, having
separate storage facilities means that there are also related increased
handling costs as the coal must be moved from those separate facilities
for blending.

Most importantly, even if alternative coal supply sources are
utilized, any meaningful volume of coal must be delivered by rail, and
BNSF and UP are the only rail carriers available to deliver the coal at
EAl's destinations. Mr. D’Onofrio seems to ignore this fact in suggesting
that EAI should not have committed to these two carriers. Thus, when the
BNSF and UP are constrained, as they were in 2005, it is difficult to obtain

coal from any source via these railroads.
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Further complicating the delivery of alternative coals is the fact that
the ISES plant is actually served by the M&NA. The M&NA operates the
line that serves the ISES plant pursuant to a lease agreement with the UP.
This lease agreement has several restrictive provisions that prohibit
M&NA from interchanging traffic with any carrier other than UP (a so-
called “paper barrier”).> As a result, the ability to move coal into ISES via
any carrier other than UP is essentially foreclosed, thus assuring that
ISES remains a “captive customer” to UP. Unfortunately, EAl saw the
operation of this paper barrier come into play during the 1997-1998
service crisis. During that crisis, EAl asked UP for permission to deliver
supplemental coal supplies to ISES using a BNSF/M&NA joint line
movement through Kansas City. UP flatly denied that request and forbade
the M&NA from interchanging tonnage with the BNSF.

In this regard the Surface Transportation Board (“STB”) recently
invited Comments on a petition to initiate a rulemaking in Ex Parte No.
575, Review of Rail Access and Competition Issues — Renewed Petition of
the Western Coal Traffic League. Through this proceeding the STB has
asked for comments on whether a rulemaking to consider the elimination
of unreasonable paper barriers to interchange would be appropriate. ESI,

on behalf of EAIl, submitted Comments in this matter on March 8, 2006, a

*  Paper barriers refer to contractual terms in lease or sale agreements through which selling

rail carriers restrict the purchaser/lessee from using the leased/sold line in competition with the
seller/lessor.
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copy of which are attached to my testimony as EAl Exhibit TDC-4. EAl's

participation in this proceeding is a further indication of its vigilance in
looking out for its Arkansas customers on matters affecting transportation

issues.

AT PAGE 20 OF HIS PREPARED TESTIMONY, MR. D’ONOFRIO
STATES THAT “THE COMPANY SHOULD HAVE KNOWN THAT IT IS
MUCH EASIER TO DEAL WITH TOUGH CONTRACTUAL ISSUES,
SUCH AS NON- OR UNDER-PERFORMANCE ISSUES, WHEN A
BUYER HAS VIABLE ALTERNATIVES TO ITS CURRENT SUPPLIER.”
ARE THERE ANY OTHER FEASIBLE NON-RAIL ALTERNATIVES TO
MOVE PRB COAL TO WHITE BLUFF AND ISES?

No. As the D.C. Circuit once observed, "[a]t some point the availability of
an alternative such as the horse and buggy or even people carrying [the
involved commodity in] buckets theoretically prevents railroads from
raising their rates beyond an outer bound."™ Similarly, considering whether
there is a transportation alternative involves more than just identifying
theoretical possibilities. Each of the alternative transportation options that
have been discussed in this case have significant limitation. Shipping by

barge is not feasible to ISES because of a lack of a major waterway and

4

Arizona Pub. Serv. Co. v. United States, 742 F.2d 644, 650-51 (D.C. Cir. 1984).
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unloading facilities. In addition, even though White Bluff is located on the
Arkansas River, the depth of this river restricts the size of the barges that
can be used and any unloading of the small barges must be accomplished
by a front-end loader. The restriction on the size of the barge and the use
of a front end loader for unloading the barge combines to make barging
coal in significant quantities to White Bluff uneconomical. As a result,
only limited volumes of coal can be moved to White Bluff via barge.
Further, EAl is considering burning Arkansas lignite which would be
trucked to White Bluff. Moving the volumes of lignite required to offset the
PRB coal deficit by truck is not feasible. Moving
of lignite would require more than loaded trucks per day
moving from the potential lignite mining areas to White Bluff and ISES.®
Of course, the same empty trucks would be on the Arkansas
highways for the return trip to the mines. As stated by the STB in Docket
No. 41911, West Texas Utilities v. The Burlington Northern and Santa Fe
Railroad, moving coal by truck in sufficient quantities to fire an electric
utilities generator is not a feasible option. In reaching this conclusion, the
STB noted that the environmental concerns, noise, and community
opposition that would be associated with the nearly 200 trucks per day

that would have been necessary to move the volumes at issue made the

®  Coal trucks generally have the capacity to move approximately 35 tons of coal per truck. It

would thus take trucks per year to move to EAl's coal plants. On a daily
basis, this would equate to trucks per day (i.e., divided by 365 days).
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trucking option infeasible for coal movements. In my opinion, the same
concerns would exist with respect to moving lignite by truck to the EAI coal
plants. Therefore, Arkansas lignite, even if ultimately proved to be
capable of burning in the EAI coal plants, will at best be available in limited
volumes.

In sum, there are no alternative suppliers that feasibly could be
relied upon other than UP and BNSF to deliver significant quantities of

coal to the Arkansas plants.

HOW DO YOU RESPOND TO MR. FALKENBERG'S ALLEGATION ON
PAGES 12 THROUGH 14 OF HIS DIRECT TESTIMONY THAT IT IS
APPROPRIATE FOR REGULATORY COMMISSIONS TO HOLD
UTILITIES ACCOUNTABLE FOR THE ACTIONS OF THIRD PARTIES?

First, | do not see in Mr. Falkenberg’s credentials that he is a lawyer and in
a position to provide legal precedent even in regard to the ruling of various
regulatory bodies as somehow analogous to Arkansas case law. Second,
I am not a lawyer, but a review of his testimony gives no indication that the
failure of a railroad to provide contracted amounts of coal is in any way
analogous to the degradation of a steam generator, a defective part
supplied by a vendor, the failure of a chimney during its cleaning by a
contractor, or the fraudulent omission of a now bankrupt company to

disclose its ability to meet credit requirements.
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VL.

SUMMARY AND CONCLUSION

WILL YOU PLEASE SUMMARIZE YOUR REBUTTAL TESTIMONY?

Yes. The key points of my rebuttal testimony are as follows:

The delivery disruptions experienced by EAIl were not unique. These
disruptions were caused by events that could not have been
reasonably foreseen by EAI prior to 2005. The only prior rail service
disruptions of similar duration and scope were related to historical
anomalies that EAl had no reason to believe would reoccur.
EAl's efforts to obtain supplemental delivery of coal, given the
circumstances relating to its plants, was reasonable. Based on
publicly available data, EAIl's efforts are consistent with other similarly
situated utilities.
EAI's coal transportation agreements have significant value and are
extremely desirable. Arkansas ratepayers have benefited greatly from
these agreements. Given the state of the current coal transportation
marketplace, EAl's contracts offer highly desirable and beneficial
that are difficult to obtain in the marketplace, and
are vastly superior to the public pricing transportation arrangements
that the Railroads are imposing on shippers as their contract expire.
EAIl has acted reasonably in attempting, in good-faith, to work with the
Railroads towards a negotiated business resolution to resolve their

differences over delivery shortfalls under the transportation
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agreements. The absence of a specific damage calculation does not
hinder this process.

e EAI’s coal inventory practices have been reasonable. Inventory is not
intended to insure against the type of extended rail service disruption
experienced in 2005. EAI had no cause to foresee such an extended
disruption and, accordingly, should not have been expected to carry

inventory at levels to protect against such a disruption.

Q. DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY?

A. Yes, it does.
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STATEMENT OF QUALIFICATIONS

My name is Thomas D. Crowley. I am an economist and President of the economic
consulting firm of L. E. Peabody & Associates, Inc. The firm's offices are located at 1501 Duke
Street, Suite 200, Alexandria, Virginia 22314 and 5901 N. Cicero Avenue, Suite 504, Chicago,

Illinois 60646.

I am a graduate of the University of Maine from which I obtained a Bachelor of Science
degree in Economics. Ihave also taken graduate courses in transportation at George Washington
University in Washington, D.C. Ispent three years in the United States Army and since February

1971 have been employed by L. E. Peabody & Associates, Inc.

I am a member of the American Economic Association, the Transportation Research Forum,

and the American Railway Engineering and Maintenance-of-Way Association.

The firm of L. E. Peabody & Associates, Inc. specializes in solving economic, marketing and
transportation problems. As an economic consultant, [ have organized and directed economic
studies and prepared reports for railroads, freight forwarders and other carriers, for shippers, for
associations and for state governments and other public bodies dealing with transportation and
related economic problems. Examples of studies I have participated in include organizing and
directing traffic, operational and cost analyses in connection with multiple car movements, unit
train operations for coal and other commodities, freight forwarder facilities, TOFC/COFC rail
facilities, divisions of through rail rates, operating commuter passenger service, and other studies

dealing with markets and the transportation by different modes of various commodities from both
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eastern and western origins to various destinations in the United States. The nature of these
studies enabled me to become familiar with the operating practices and accounting procedures

utilized by railroads in the normal course of business.

Additionally, I have inspected and studied both railroad terminal and line-haul facilities used
in handling various commodities, and in particular unit train coal movements from the Powder
River Basin to various utility destinations in the midwestern and western portions of the United
States. These operational reviews and studies were used as a basis for the determination of the
traffic and operating characteristics for specific movements of coal, both inbound raw materials
and outbound paper products to and from paper mills, crude and pelletized iron ore, crushed stone,
soda ash, aluminum, fresh fruits and vegetables, TOFC/COFC traffic and numerous other

commodities handled by rail.

[ have frequently been called upon to develop and coordinate economic and operational
studies relative to the acquisition of coal and the rail transportation of coal on behalf of electric
utility companies. My responsibilities in these undertakings included the analyses of rail routes,
rail operations and an assessment of the relative efficiency and costs of railroad operations over
those routes. [ have also analyzed and made recommendations regarding the acquisition of railcars
according to the specific needs of various coal shippers. The results of these analyses have been
employed in order to assist shippers in the development and negotiation of rail transportation

contracts which optimize operational efficiency and cost effectiveness.
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I have presented evidence before the Interstate Commerce Commission (“ICC”) in Ex Parte

No. 347 (Sub-No. 1). Coal Rate Guidelines - Nationwide which is the proceeding that established

the methodology for developing a maximum rail rate based on stand-alone costs. I have submitted
evidence applying the ICC's stand-alone cost procedures in every proceeding before the ICC and

its successor the Surface Transportation Board (“STB”).'

'1CC Docket No. 36180, San Antonio, Texas. Acting By and Through Its City Public Service
Board v. Burlington Northern Railroad Company, et al.; ICC Docket No. 37029, Iowa Public

Service Company v. Burlington Northern, Inc.; ICC Docket No. 37038, Bituminous Coal -
Hiawatha, Utah to Moapa, Nevada; ICC Docket No. 37437, Arizona Electric Power Cooperative,
Inc. v. The Atchison, Topeka and Santa Fe Railway Company, et. al.; ICC Docket No. 37809,
McCarthy Farms, Ing. et. al. v. Burlington Northern, Inc.; ICC Docket No. 3802585, The Dayton
Power and Light Company v. Louisville and Nashville Railroad Company; ICC Docket No.
383018S. Coal Trading Corporation v. Baltimore & Ohio Railroad. et al.; [CC Docket No. 383018
(Sub-No. 1), Westmoreland Coal Sales Company v. Denver and Rio Grande Western Railroad
Company, et al.; ICC Docket No. 38783, Omaha Public Power District v. Burlington Northern
Railroad Company; ICC Docket No. 39002, Utility Fuels Inc. v. The Burlington Northern Railroad
Company. et. al.; ICC Docket No. 39386, The Kansas Power and Light Company v. Burlington
Northern Railroad Company and Union Pacific Railroad Company; ICC Docket No. 40155, Lower
Colorado River Authority and City of Austin. Texas v. Missouri-Kansas-Texas Railroad
Company; ICC Docket No. 40224, Iowa Power and Light Company v. Burlington Northern
Railroad Company; ICC Docket No. 41528, Kansas City Power & Light Company v. Missouri
Pacific Railroad Company; ICC Docket No. 41685, CF Industries. Inc. v. Koch Pipeline, L.P.;
STB No. 41185, Arizona Public Service Company and PacifiCorp v. The Atchison, Topeka And
Santa Fe Railway Company; STB Docket No. 41191, West Texas Utilities Company v. Burlington
Northern Railroad Company; STB Docket No. 41295, Pennsylvania Power & Light Company v.
Consolidated Rail Corporation. CSX Transportation Inc, and Norfolk Southern Railway Company;
STB Docket No. 41989, Potomac Electric Power Company v. CSX Transportation Inc.; STB
Docket No. 42006, Omaha Public Power District v. Union Pacific Railroad Company; STB Docket
No. 42012, Sierra Pacific Power Company. Idaho Power Company v. Union Pacific Railroad
Company; STB Docket No. 42022, FMC Wyoming Corporation and FMC Corporation v. Union

Pacific Railroad Company; STB Docket No. 42051, Wisconsin Power and Light Company v. Union
Pacific Railroad Company; STB Docket No. 42054, PPL Montana LLC v. The Burlington Northern

and Santa Fe Railway Company; STB Docket No. 42056, Texas Municipal Power Agency v. The
Burlington Northern and Santa Fe Railway Company; STB Docket No. 42057, Public Service
Company of Colorado D/B/A Xcel Energy v. The Burlington Northern and Santa Fe Railway
Company; STB Docket No. 42058, Arizona Electric Power Cooperative, Inc. v. The Burlington
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Moreover, I have developed numerous variable cost calculations utilizing the various formulas
employed by the ICC/STB for the development of variable costs for common carriers, with
particular emphasis on the basis and use of Rail Form A and its replacement costing formula the

Uniform Railroad Costing System (“URCS”). I have utilized Rail Form A/URCS costing

principles since the beginning of my career with L. E. Peabody & Associates Inc. in 1971.

I have frequently presented both oral and written testimony before the Interstate Commerce
Commission, Surface Transportation Board, Federal Energy Regulatory Commission, Railroad
Accounting Principles Board., Postal Rate Commission and numerous state regulatory
commissions, federal courts and state courts. This testimony was generally related to the
development of variable cost of service calculations, rail traffic and operating patterns, fuel supply
economics, contract interpretations, economic principles concerning the maximum level of rates,
implementation of maximum rate principles, and calculation of reparations or damages, including
interest. [ presented testimony before the Congress of the United States, Committee on
Transportation and Infrastructure on the status of rail competition in the western United States.

I have also presented testimony in a number of court and arbitration proceedings concerning the

Northern and Santa Fe Railway Company and Union Pacific Railroad Company; STB Docket No.
42069, Duke Energy Corporation v. Norfolk Southern Railway Company; STB Docket No. 42070,
Duke Energy Corporation v. CSX Transportation, Inc.; STB Docket No. 42071, Otter Tail Power
Company v. The Burlington Northern and Santa Fe Railway Company; STB Docket No. 42072,
Carolina Power & Light Company v. Norfolk Southern Railway Company; STB Docket No. 42077,
Arizona Public Service Company & PacifiCorp v. The Burlington Northern and Santa Fe Railway
Company; STB Docket No. 41191 (Sub-No. 1), AEP Texas North Company v. BNSF Railway
Company; STB Docket No. 42088, Western Fuels Association, Inc. and Basin Electric Power
Cooperative, Inc. v. BNSF Railway Company.
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level of rates, rate adjustment procedures, rail operating procedures and other economic

components of specific contracts.

Since the implementation of the Staggers Rail Act of 1980, which clarified that rail carriers

could enter into transportation contracts with shippers, I have been actively involved in negotiating
transportation contracts on behalf of coal shippers. Specifically, I have advised utilities concerning
coal transportation rates based on market conditions and carrier competition, movement specific
service commitments, specific cost-based rate adjustment provisions, contract reopeners that

recognize changes in productivity and cost-based ancillary charges.

I have been actively engaged in negotiating coal supply contracts for various users throughout
the United States. In addition, I have analyzed the economic impact of buying out, brokering, and
modifying existing coal supply agreements. My coal supply assignments have encompassed
analyzing alternative coals to determine the impact on the delivered price of operating and

maintenance costs, unloading costs, shrinkage factor and by-product savings.

[ have developed different economic analyses for over sixty (60) electric utility companies
located in all parts of the United States, and for major associations, including American Paper
Institute, American Petroleum Institute, Chemical Manufacturers Association, Coal Exporters
Association, Edison Electric Institute, Mail Order Association of America, National Coal

Association, National Industrial Transportation League, the Fertilizer Institute and Western Coal
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Traffic League. In addition, I have assisted numerous government agencies, major industries and

major railroad companies in solving various economic problems.

I have participated in various proceedings involved with the division of through rail rates. For

example, I participated in ICC Docket No. 35585, 4dkron,_Canton & Youngstown Railroad

Company, et al. v. Aberdeen and Rockfish Railroad Company, et al. which was a complaint filed

by the northern and midwestern rail lines to change the primary north-south divisions. I was
personally involved in all traffic, operating and cost aspects of this proceeding on behalf of the
northern and midwestern rail lines. I was the lead witness on behalf of the Long Island Rail Road

in ICC Docket No. 36874, Notice of Intent to File Division Complaint by the Long Island Rail Road

Company.
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SUMMARY OF TESTIMONY OF THOMAS D. CROWLEY

OVER PREVIOUS FOUR YEAR PERIOD

Proceeding

()

Arbitration Case

Case No. 00-2043CM

Arbitration Case

Arbitration Case

Docket No. 34013

Arbitration Case

STB Docket No. 42054

Arbitration Case

Case No. 00-2043CM

Arbitration Case

Case No. 00-100

Arbitration Case

Case No. 00-100

Case No. 00-2043CM

Title
2)

Tucson Electric Power Company v. The Burlington
Northern and Santa Fe Railway Company

Western Resources Inc. v. Union Pacific Railroad
Company, et al.

Tucson Electric Power Company v. The Burlington
Northern and Santa Fe Railway Company

Tucson Electric Power Company v. The Burlington
Northern and Santa Fe Railway Company

In Re: B. Willis, C.P.A, Inc. -- Petition for Declaratory
Order

Texas-New Mexico Power Company v. Walnut Creek
Mining Company

PPL Montana, LLC v. The Burlington Northern and Santa
Fe Railway Company

Texas-New Mexico Power Company v. Walnut Creek
Mining Company

Western Resources Inc. v. Union Pacific Railroad
Company, et al.

Texas-New Mexico Power Company v. Walnut Creek
Mining Company

Addington, Inc. v. Norfolk Southern Railway Company

Texas-New Mexico Power Company v. Walnut Creek
Mining Company

Addington, Inc. v. Norfolk Southern Railway Company

Western Resources Inc. v. Union Pacific Railroad
Company, et al.

Date

(3)

1/8/01

2/6/01

2/26/01

3/5/01

4/06/01

4/27/01

5/07/01

5/11/01

5/24/01

5/31/01

6/5/01

6/22/01

7/6/01

9/14/01
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OVER PREVIOUS FOUR YEAR PERIOD

Proceeding Title Date
(1) ) 3)
STB Docket No. 42056 Texas Municipal Power Agency v. The Burlington  10/15/01

Northern And Santa Fe Railway Company

Case No. 00-2043CM Western Resources Inc. v. Union Pacific Railroad 11/12/01
Company, et al.

Case No. 00-2043CM Western Resources Inc. v. Union Pacific Railroad 12/5/01
Company, et al.

Case No. 00-100 Addington, Inc. v. Norfolk Southern Railway Company 12/6/01
Case No. 00-2043CM Western Resources Inc. v. Union Pacific Railroad  12/17/01
Company, et al. through

t2/21/01

STB Docket No. 42056 Texas Municipal Power Agency v. The Burlington 1/15/02

Northern And Santa Fe Railway Company

STB Docket No. 42056 Texas Municipal Power Agency v. The Burlington  2/25/02
Northern And Santa Fe Railway Company
Case No. 00-2043CM Western Resources Inc. v. Union Pacific Railroad  4/30/02
Company, et al. through
5/1/02
STB Docket No. 42070 Duke Energy Corporation v. CSX Transportation, Inc. 5/24/02
STB Docket No. 42069 Duke Energy Corporation v. Northern Southern Railway ~ 5/24/02
Company
STB Docket No. 42072 Carolina Power & Light Company v. Norfolk Southern  6/10/02

Railway Company

STB Docket No. 42059 Northern States Power Company Minnesota D/B/A Xcel 7/19/02
Energy v. Union Pacific Railroad Company

Case No. 00-2043CM Western Resources Inc. v. Union Pacific Railroad 8/7/02
Company, et al.
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OVER PREVIOUS FOUR YEAR PERIOD

Proceeding Title Date
¢)) )] %)
Case No. 00-2043CM Western Resources Inc. v. Union Pacific Railroad  8/30/02
Company, et al. and
9/3/02
STB Docket No. 42059 Northern States Power Company Minnesota D/B/A Xcel 10/4/02

Energy v. Union Pacific Railroad Company

STB Docket No. 42059 Northern States Power Company Minnesota D/B/A Xcel 11/1/02
Energy v. Union Pacific Railroad Company

STB Docket No. 42070 Duke Energy Corporation v CSX Transportation, Inc. 11/12/02
Case No. 79483-C TUCO Inc. and Southwestern Public Service Company v.  11/12/02
Thunder Basin Coal Company and Atlantic Richfield
Company
STB Docket No. 42072 Carolina Power & Light Company v. Norfolk Southern  11/27/02

Railway Company

Case No.: 01CV203082 Division 5 UtiliCorp United, Inc., et al. v General Electric Company,  12/06/02
etal.

Case No. 79483-C TUCO Inc. and Southwestern Public Service Company v.  12/11/02
Thunder Basin Coal Company and Atlantic Richfield
Company

STB Docket No. 42057 Public Service Company of Colorado D/B/A Xcel Energy 1/10/03
v. The Burlington Northern and Santa Fe Railway
Company

STB Docket No. 42057 Public Service Company of Colorado D/B/A Xcel Energy 4/4/03
v. The Burlington Northern and Santa Fe Railway
Company

STB Docket No. 42071 Otter Tail Power Company v. BNSF Railway Company 4/25/03
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OVER PREVIOUS FOUR YEAR PERIOD

Proceeding

ey

Cause No. PUD 200300226

STB Docket No. 42057

STB Docket No. 42054

STB Docket No. 42071

STB Docket No. 42058

STB Docket No. 42054

STB Docket No. 42069

STB Docket No. 42069

STB Docket No. 42072

STB Docket No. 42072

STB Docket No. 42070

STB Docket No. 42071

Title
2

Application of Oklahoma Gas and Electric Company for
Declaratory Order of the Oklahoma Corporation
Commission Determining Applicant’s Compliance with
Order No. 470044 Issued in Cause No. PUD 200100455
With Respect to Competitive Bidding for Natural Gas
Transportation Service

Public Service Company of Colorado D/B/A Xcel Energy
v. The Burlington Northern and Santa Fe Railway
Company

PPL Montana, LLC v. The Burlington Northern and Santa
Fe Railway Company

Otter Tail Power Company v. BNSF Railway Company

Arizona Electric Power Cooperative, Inc. v. The Burlington
Northern and Santa Fe Railway Company and Union Pacific
Railroad Company

PPL Montana, LLC v. The Burlington Northern and Santa
Fe Railway Company

Duke Energy Corporation v. Northern Southern Railway
Company

Duke Energy Corporation v. Northern Southern Railway
Company

Carolina Power & Light Company v. Norfolk Southern
Railway Company

Carolina Power & Light Company v. Norfolk Southern
Railway Company

Duke Energy Corporation v CSX Transportation, Inc.

Otter Tail Power Company v. BNSF Railway Company

Date

(3)

4/29/03

5/19/03

5/28/03

6/13/03

7/3/03

8/6/03

10/24/03

10/31/03

11/24/03

12/2/03

1/5/04

1/9/04
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OVER PREVIOUS FOUR YEAR PERIOD

Proceeding

(D

STB Docket No. 42070

STB Docket No. 41185 (Reopened)

STB Docket No. 41191 (Sub-No.1)

STB Docket No. 42058

STB Docket No. 41185 (Reopened)

STB Docket No. 42071
STB Docket No. 41191 (Sub-No.I)

Cause No. PUD 200300226

Cause No. PUD 200300226

STB Docket No. 41191 (Sub-No.I)
STB Docket No. 42071

STB Docket No. 42071

Title
¥)

Duke Energy Corporation v CSX Transportation, Inc.

Arizona Public Service Company & PacifiCorp v. The
Burlington Northern and Santa Fe Railway Company

AEP Texas North Company v. BNSF Railway Company

Arizona Electric Power Cooperative, Inc. v. The Burlington
Northern and Santa Fe Railway Company and Union Pacific
Railroad Company

Arizona Public Service Company & PacifiCorp v. The
Burlington Northern and Santa Fe Railway Company

Otter Tail Power Company v. BNSF Railway Company
AEP Texas North Company v. BNSF Railway Company

Application of Oklahoma Gas and Electric Company for
Declaratory Order of the Oklahoma Corporation
Commission Determining Applicant’s Compliance with
Order No. 470044 Issued in Cause No. PUD 200100455
With Respect to Competitive Bidding for Natural Gas

Transportation Service

Application of Oklahoma Gas and Electric Company for
Declaratory Order of the Oklahoma Corporation
Commission Determining Applicant’s Compliance with
Order No. 470044 Issued in Cause No. PUD 200100455
With Respect to Competitive Bidding for Natural Gas
Transportation Service

AEP Texas North Company v. BNSF Railway Company
Otter Tail Power Company v. BNSF Railway Company

Otter Tail Power Company v. BNSF Railway Company

Date

3)

1/12/04

2/27/04

3/1/04

4/2/04

4/27/04

4/29/04
7/27/04

8/16/04

9/16/04
and
9/22/04

11/8/04
3/1/05

4/4/05
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Proceeding Title Date
(1 2) 3)
STB Docket No. 42088 Western Fuels Association, Inc. and Basin Electric Power  4/19/05

Cooperative v. BNSF Railway Company

STB Docket No. 42088 Western Fuels Association, Inc. and Basin Electric Power  7/20/05
Cooperative v. BNSF Railway Company

STB Docket No. 42060 (Sub-No. 1) North America Freight Car Association, et al. V. BNSF 7/29/05
Railway Company

Cause No. W04 CA 369 Twin Oaks Power, L.P. V. Walnut Creek Mining  8/11/05
Company
Arbitration Case BNSF Railway Company and Public Service Company of  12/20/05

Oklahoma Regarding Coal Transportation Agreement
ICC-BN-C-2182



SUMMARY OF PUBLICATIONS OF THOMAS D. CROWLEY OVER PREVIOUS TEN YEAR PERIOD

Group Presented To
(H

Association for Transportation Law. Logistics and Policy

Subcommittee on Railroads of the Committee on Transportation
and Infrastructure, House of Representatives, One Hundred Fifth
Congress

The Surface Transportation Board

Title/Subject
2

“Restructuring Railroads and Changing Regulations: What’s a Shipper
and Carrier to Do?”

State of the Railroad Industry

The 25™ Anniversary Of The Staggers Rail Act of 1980; A Review and
Look Ahead

Attachment B to
Exhibit TDC-1
Page 1 of 1

Date
3

06/25/96

04/22/98

10/12/05



BEFORE THE
ARKANSAS PUBLIC SERVICE COMMISSION

IN THE MATTER OF AN INVESTIGATION )
INTO ENTERGY ARKANSAS, INC'S )
INTERIM REVISION TO ITS ENERGY )
COST RECOVERY RIDER )

DOCKET NO. 05-116-U

EAI EXHIBIT TDC-2
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Orig
QOrigin State Utility
M 3] 3

1. PRB WY AEP - American Electric Power

2. PRB WY  Alliant Energy

3. PRB WY  Alliant Energy

4. PRB WY AMEREN

5. PRB WY  American Electric Power

6. PRB WY Aquila

Utilities Using Powder River Basin Coal Reporting Service Problems

Plant
{4)

Cora

Cook

Prairie Creek

Sheboygan

Joppa
Newton
Meredosia
Sommer
Meramac
Rush Island
West Labadie

Flint Creek
Oologah
Welsh

Sibley

Destination
(5)

Cora

Metropolis

Crandic

Sheboygan

Joppa

Lis

Sauget
Sommer

Hill Crest
Hill Crest
West Labadic

Flint Creek
Oologah
Welsh

Sibley

Dest
State
(6)
IL

IL

WI

IL
IL
iL

MO
MO
MO

AR

MO

Document
(8)

3Q05 10-Q

7/29 Press release, 8/31 Press
release, unaudited financials

7/29 Press release, 8/31 Press
release, unaudited financials

3Q05 10-Q

3Q05 10-Q

2005 10-K

Exhibit TDC- Z
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Impact of/ Reaction

to Force Majeure
9

PRB coal deliveries have been reduced by 15%. This has
increased costs because coal from PRB tends to be priced
lower than AEP's average.

Coal disruptions have caused Alliant to purchase power at
higher costs. To the extent that (Alliant) Interstate Power has
been impacted by service problems, the company is collecting
increases from customers through an energy adjustment
clause.

Coal disruptions have caused Alliant to purchase power at
higher costs. WP&L has filed and been granted deferment by
PUC which will delay recovery of costs to future date. As of
9/30/05, WP&L posted $8 million asset for "Other assets -
regulatory assets" related to disruptions.

Ameren believes that coal inventories are sufficient maintain
generation. However, to reduce risk from further fluctuations,
Ameren is reducing sales of power and buying coal on the
spot market where economical. If normal deliveries do not
resumed on schedule, fuel strategy could be significantly
impacted.

PRB coal deliveries have been reduced by 15%. This has
increased costs because coal from PRB tends to be priced
lower than AEP's average.

PRB coal deliveries have been reduced by 15-20%. Limited
coal deliveries are expected to continue into 2006. If
deliveries return to normal before 2006 summer cooling
season, this event is not expected to have a materiai effect on
operations. There is no assurance that deliveries will return to
normal.



Origin
M
7. PRB
8. PRB
9 PRB
10. PRB
i11. PRB

Orig
State
2

wY

wY

wY

Utility
&)

Basin Llectric Cooperative

City of Colorado Springs

CLECO

Kansas City Power & Light

Lansing Board of Water & Light

12. PRB WY Midwest Generation

Utilities Using Powder River Basin Coal Reporting Service Problems

Plant
4

Laramie River

Nixon

Rodemacher

Montrose

Eckert

Joliet
Powerton
Waukegan

Destination

(5)

Wheatland

Nixon

Rodemacher

Ladue

Lansing

Joliet
Powerton
Waukegan

Dest
State
(6)

wY

cO

LA

MO

MI

1L
IL
IL

Document

@

Coal Trader - 3/7/2006

Minutes of Board meeting on

July 20, 2005

3Q05 10-Q

3Q05 10-Q

12/05 Newsletter

3Q05 10-Q

Exhibit TDC-
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to_Force Majeure
9)

Stockpiles are down fo 151,000 tons a six day supply. "We've
been doing everything we can, including buying higher-priced
coal from closer mines." If stockpile is depleted further the
plant would be forced to curtail generation by 20%.

Should be abie to receive 80% of its normal load throughout
the year. Could be at critical shortages by December and
would need to purchase more power off the grid or use more
gas-fired generation. This is more expensive and could have
impact on Springs electric cost adjustment.

So far, CLECO has been able to minimize adverse impacts
from the force majeure by purchasing coal from other sources.
The generation capability could be reduced requiring Cleco to
obtain additionat power from other potentially higher cost
generation resources in the market.

Coal inventories are below desired level. Therefore, not as
much electricity can be sold on wholesale market. Lost sales
are partially compensated by increased wholesale electricity
prices. Does not anticipate material impact to financial resuits,
but monitoring the situation.

Situation worsened when bridge on UP washed out by storm in
October. Received only 4 coal deliveries by Oct. 20,
compared to 13 loads normally received. Purchased 30,000
tons Eastern coal in Sept. Began buming Eastern coal after
Oct. washout at Eckert and bought another 50,000 tons for
rest of year while rebuild PRB stockpile. Forwarded cost to
customers, increasing Nov. bill for residential customer
consuming 500 Kwh by $1.15.

Received 87% aof expected coal shipments during first 9
months of 2005 and expects to receive 80-85% during
4Q2005. Expects to be able to generate power at historical
levels.



14.

15.

17.

18.

19.

Qrigin
1)

PRDB

PRB

PRB

PRB

PRB

PRB

PRB

Orig
State
(2)

WY

wY

wYy

wY

wY

wY

Utilty
&)

NIPSCO

OG&E

Omaha Public Power District

TVA

WEPCO

Westar/KP&L

Wisconsin Public Service (WPS)

Utilities Using Powder River Basin Coal Reporting Service Problems

Plant
(4)

Michigan City

Wheatfield

Muskogee

Sooner

Nebraska City
North Omaha

Calvert City

Shawnee

Oak Creek

Pleasant Prairie

Jeffrey

Pulliam

Weston 3

Destination
5

Michigan City

Wheatfield

Ft. Gibson

Red Rock

Arbor
Omaha

Calvert City

Jessup

Oak Creek

Pleasant Prairie

Jeffrey

Green Bay

Weston Spur

Dest

State
(6)
IN

IN

OK

OK

& &

KY

KY

WI
Wi

KS

WI

Document

8

3Q05 10-Q

3Q05 10-Q

8/30/05 Bond Offering
Document Supplement, Bond
Offering Document 1/27/06

11/18/05 “Information
Statement” for bond issue

3Q05 10-Q

3Q05 10-Q

3Q05 10-Q
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@

Reports that NiSource (NIPSCO) has been receiving only 80-
85% of contracted PRB coal deliveries but that it should be
able to meet electricity demand through end of year by
changing the blend of coal. Have blended coal for years.

The PRB and other delivery problems have caused declines in
coal inventory. OG&E has therefore shifted generation from
coal to gas-fired. Any resulting increases in cost are passed
onto consumers through automatic fue! adjustment clauses.

States that OPPD's coal inventories had been impacted by
force majeure but provided no other clarification.

States that at 9/30/05, TVA had 16 days system-wide
inventory to burn, and that PRB transportation difficulties had
caused "shortfalls in deliveries.” Evaluations of alternatives
suggests that finding low cost replacement coal would be more
difficult than in the past.

Have requested and received deferred treatment of
incremental costs from reduced coal deliveries. In the third
quarter of 2005, deferred approximately $7.9 million in
incremental fuel costs.

Coal delivery issues have caused inventory levels to decline
significantly below desired levels. Have reduced coal bum,
purchased power, used more expensive power, decreased
wholesale sales, transferred railcars between plants. This
could have a negative effect on financial results.

Implemented plan to conserve existing coal supplies and
obtain coal from non-PRB sources. The pian resulted in
increased fuel and purchased power costs. Have requested
and been granted deferral of resulting incremental cost. ($4.1
million as of 9/30/05)



20.

Origin
(1)

PRB

Orig
State Utility
@ @

WY  Xccl Encrgy/NSP

Utilities Using Powder River Basin Coal Reporting Service Problems

Plant

“)

Bayport

Black Dog

Dest
Destination State Document
(5) (6) (8)
Bayport MN 3Q05 10-Q
Black Dog MN

Exhibit TDC-
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Impact of/ Reaction
to Force Majeure
(9)

Have decreased coal burn by increased power purchases,
increased use of natural gas generation. Anticipate that will be
able to recover incremental costs through fuel clause
adjustment in Minnesota.
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REVIEW OF RAIL ACCESS AND
COMPETITION ISSUES — RENEWED
PETITION OF THE WESTERN COAL

TRAFFIC LEAGUE
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v\/vvvvv

Of Counsel:

Slover & Loftus

1224 17" Street NW
Washington, DC 20036

March 8, 2006

OPENING COMMENTS OF
ENTERGY SERVICES, INC.

Alan H. Katz

Assistant General Counsel
Entergy Services, Inc.
7411 Highway 51 North
Southaven, MS 38671

C. Michael Loftus
Donald G. Avery

Frank J. Pergolizzi

1224 17" Street NW
Washington, DC 20036
(202) 347-7170

Attorneys for Entergy Services, Inc.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

REVIEW OF RAIL ACCESS AND
COMPETITION ISSUES — RENEWED
PETITION OF THE WESTERN COAL
TRAFFIC LEAGUE

Ex Parte No. 575

b’ N e N N Nt

OPENING COMMENTS OF
ENTERGY SERVICES, INC.

Entergy Services, Inc.! respectfully submits these opening comments in

response to the order of the Surface Transportatior; Board (“STB” or “Board”) served
Februéry 1, 2006 in this proceeding, which sought input on several issues related to
“paper barriers” — provisions in rail line sale and lease agreements that inhibit or prevent
short line lessees from interchanging traffic with competitors of the lessor. In these
Comments, Entergy will (1) address the Board’s authority to bar enforcement éf “pre-
existing” paper barriers, and (2) provide detailed information regarding the
anticompetitive impacts of the particularly egregious paper barriers contained in a
specific short line lease agreement: the 1992 ]Jease agreement between Union Pacific
Railroad Company (“UP”), as successor to the Missouri Pacific Railroad Company

(“MP”), and the Missouri & Northern Arkansas Railroad (“M&NA”). These Comments

! Entergy Sexvices, Inc. is 2 subsidiary of Entergy Corporation, a public utility holding company whose utility
subsidiaries provide electricity to more than 2.7 million customers in Arkansas, Louisiana, Mississippi, and Texas.
For convenience, Entergy Corporation and its subsidiaries will be collectively referred to as “Entergy.”

1



Faror

oo

ool

are supported by the attached verified statement of Mr. Jeffrey G. Hemdon (“Herndon
VS™), Manager — Coal Supply, and include a copy of the lease agreement in question.
Identity and Interest
As Entergy explained in its April 29, 2005 Reply to the Renewed Petition
of the Western Coal Traffic League (“WCTL”) that precipitated these proceedings, one
of its public utility affiliates is Entergy Arkansas, Inc., formerly known as Arkansas
Power & Light Company, which operates a coal-fired generating station in northeastern

Arkansas known as the “Independence” station. The Independence Station is located on

a rail line operated by the M&NA under a long term lease from the UP, and as Mr.

Hemdon explains, while the M&NA publishes interchanges Witi‘l the BNSF Railway
Company (“BNSF ”’) and the Kansas City Southern Railway Company (“KCS”) as well as
UP, the paper barriers in the lease effectively prohibit it from doing so with respect to
coal destined for the Independence stétion. Those paper barriers therefore have a direct
and adverse impact on Entergy by forcing it to rely on UP, and UP alone, to transport the
Powder River Basin coal that the Independence plant requires to meet the electricity
needs of Entergy’s custorﬁem in Arkansas and elsewhere — even when UP is unable to do
S0.
Discussion

A.  Impact of the M&NA Paper Barriers on Entergy. As Mr.

Herndon testifies, four distinct provisions of the M&NA Lease operate in tandem to

prohibit M&NA from ever accepting coal shipments in interchange from either BNSF or

2



KCS, and delivering them to Independence: First, Section IV of the lease imposes
enormous financial penalties on the short line if it interchanges more than a miniscule
amount of traffic with a railroad other than UP; this is similar in concept (although far
greater in magnitude and effect) to the paper barrier addressed in Finance Docket No.
34495, Buckingham Branch Railroad Company—Lease—CSX Transportation, Inc.
(unprinted decision served November 5, 2004) at 6-7. Second, the M&NA is prohibited |
from interchanging traffic with any railroad other than UP at Kansas City, which would
be the most logical and efficient interchange point for BNSF-originated coal destined for
Independence, and which was in fact the interchange point for such traffic before UP.
gained access to Powder River Basin mines in 1984. Third, Section 15.01 gives UP the
right to terminate the lease and take back the leased lines if the ﬁnaﬂciél penalties
provisions of Section IV are invalidated — effectively precluding anj;/ challenge to them
by the M&NA. Fourth, and finally, Section 3.04 gives UP the absolute right to take over
direct service to Independence and “close” the facility to M&NA at any time, on just
seven days notice — obviously preventing M&NA from making any long-term |
commitments to deliver non-UP coal to the plant even if it were somehow willing and
able to bear the financial penalties such service would entail.

Mr. Herndon points out that none of the M&NA paper barriers could
possibly be justified as mere vehicles for financing M&NA'’s acquisition of the former
MP lines, since they are not tied to the volume of traffic interchanged with UP or the

revenue UP derives therefrom, but rather are triggered by the interchange of any

3
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significant amount of traffic with BNSF or KCS even if UP’s profits and revenues from
M&NA traffic remain constant or increase. And significantly, M&NA’s paper barrier
restrictions never expire, no matter how many times over the line ends up being paid for
by UP’s profits on the captive traffic it interchanges with M&NA.

All in all, the M&NA lease constitutes a veritable poster child for the
excessive and overreaching paper barriers that have been demanded by so many Class 1
carriers in their dealings with short lines. Moreover, the M&NA paper barriers have
already caused significant harm to Entergy and its customers in Arkansas and elsewhere
and threaten to cause even more harm in the future. Specifically, as Mr. Herndon
explains, UP was unable to deliver all of the coal Independence requires during its
service “meltdown” in 1997-1998, and similar problems recurred last summer when the
PRB Joint Line was undergoing massive repairs. During both periods, the M&NA paper
barriers prevented Entergy from mitigating these UP-caused shortfalls by substituting
non-UP coal, and as a result Entergy was forced to curtail generation at Independence
and replace that power with far more expénsiVe gas-fired generation, as well as imported
power purchased at premium prices. With PRB track work scheduled to resume this
coming summer, Entergy faces the unhappy prospect of renewed curtailments and
expensive replacement power purchases for at least another year.

Mr. Herndon further points out that because the Independence plant will
remain captive to UP due solely to the M&NA paper barriers even after Entergy’s current

coal transportation contract with UP expires, those paper barriers will force Entergy to

4
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pay the premium prices that market dominant Class I railroads can and do extract from
their captive customers, rather than the more nearly reasonable prices they offer to

customers with transportation alternatives.

B. Jurisdiction of Board Over Pre-Existing Paper Barriers. The
M&NA’s acquisition and operation of the MP’s Carthage Subdivision was authorized by
the Interstate Commerce Commission on December 15, 1992.2 The M&NA assumed
control over the line under the lease shortly thereafter, and the lease has remained in
effect ever since. The paper barriers in the M&NA lease are therefore examples of the

“pre-existing” paper barriers on which the Board requested comments.

Entergy respectfully submits that the Board has clear jurisdiction and
authority to provide relief from the anticompetitive effects of unreasonable paper barriers
that are already in effect. In the first plvace, as WCTL and others have noted in prior
filings, where (as in the case of the M&NA) the short line transaction that resulted in the
establishment of anticompetitive paper barriers was authorized by exemption rather than
on the basis of a formal application, 49 U.S.C. §10502(d) explicitly authorizes the Board
to revoke the prior exemption when it finds that regulation is now needed to carry out the
rail transportation policies set out in 49 U.S.C. §10101. Those policies of course include

the promotion of “effective competition among rail carriers” (§10101(4)).?

? Finance Docket No. 32187, Missouri & Northern Arkansas Railroad Company, Inc.— Lease, Acquisition and

Operation Exemption—Missouri Pacific Railroad Company and Burlington Northern Railroad Company (served
December 22, 1992).

* Revocation of an exemption to acquire and operate a line of railroad would not vitiate the short line’s authority —
and indeed, legal obligation — to continue its common carrier operations, at least if the revocation were not made ab
5
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The Board also has jurisdiction under 49 U.S.C. §722 to “reopen” its prior
decisions at any time, including the decisions that authorized particular short line
transactions. This, too, has been noted in prior submissions to the Board in this
proceeding.

A third and independent basis for STB jurisdiction to review — and, where
appropriate, reject — paper barriers contained in leases that are already in effect is found
in 49 U.S.C. §11322, which explicitly requires STB authorization for railroads to enter
into agreements to “pool or divide traffic or services.” Without such authorization, of
course, pooling and traffic division agreements between carriers are simply void and
unenforce;ble. See, e.g., Chicago & N. W. Ry. Co. v. Peoria & P. U. Ry. Co.,319F.2d

117 (7" Cir. 1963), cert. den. 375 U.S. 969 (1964).

Although the M&NA lease is between UP and a subservient Class III
carrier (rather than being between the. two primary lc;ng-haul coal carriers, UP and
BNSF), its paper barrier provisions clearly fall within the scope of §11322°s prohibitions
because they effectively require M&NA to turn all of Entergy’s coal traffic over to UP

instead of participating in a through route and rates on such traffic with UP’s competitors.

initio. See Finance Docket No. 34014, Canadian National Railway Company ~ Trackage Rights Exemption —
Bangor and Aroostook Railroad Company and Van Buren Bridge Company (decision served June 25, 2002), at 6, 8-
9. Revocation would, however, appear to allow the Board to revisit the terms governing such continued operations

on a prospective basis, and thus allow the imposition of conditions to remedy unreasonable restrictions contained in
the lease agreement.

* Section 722(c) provides that “the Board may, at any time ... because of material error, new evidence, or
substantially changed circumstances ... change an action of the Board.” The Board apparently interprets this as
precluding it from reopening and changing its “administratively final” decisions unless one or more of those factors
is demonstrated. Assuming for present purposes that this interpretation of the statute is correct, it should be noted
that the details of the paper barriers in specific short line leases will virtually always constitute new (that is, newly-
discovered) evidence for complaining shippers and STB alike, since carriers are not required to, and typically do
not, file copics of their leases with their exemption notices or petitions. See, e.g., 49 CF.R. §1150.33(c).

6
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Note in this regard that in the CNW case just cited, the contract provisions which the
courts found to constitute an unauthorized traffic division agreement required the CNW
to interchange its traffic inv Peoria, Illinois through the defendant carrier rather than
directly to other carriers — in other words, it was an agreement between railroads that
were primarily end-to-end carriers and thus “competed” with one another only on a local
level, just as is the case for UP and M&NA.

Of course, §11322, in addition to prohibiting enforcement of unapproved
pooling or traffic division agreements, also authorizes the STB to bless such agreements
if it finds inter alia that their implementation “will not unreasonably restrain
competition.” In other words, §11322 provides a statutory foundation well suited to the
Board’s systematic evaluation of all paper barriers to interchange, both prospective and
pre-existing, under the substantive rules and procedures proposed by WCTL, or such
other rules as the Board may promulgate at the conclusion of this proceeding.

Conclusion

By any reasonable measure, the draconian — and by their terms perpetual —
restrictions in the M&NA lease agreement that prevent that railroad from delivering non-
UP coal to Entergy’s Independence Power Plant, are unreasonable restraints of trade and
should be condemned as such by this Board. The Board has ample legal authority to take
such action; Entergy respectfully but urgently asks the Board to consider and adopt the

rules and procedures suggested by the Western Coal Traffic League, and thereby provide
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a forum in which Entergy, and other shippers adversely affected by unreasonable paper

barriers, may seek relief.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

REVIEW OF RAIL ACCESS AND
COMPETITION ISSUES ~ RENEWED
PETITION OF THE WESTERN COAL
TRAFFIC LEAGUE

Ex Parte No. 575

b’ S Nt N’ Nt N’

VERIFIED STATEMENT OF JEFFREY G. HERNDON

Introduction

My name is Jeffrey G. Herndon, and my business address is 10055 Grogans
Mill Road, Suite 501, The Woodlands, TX 77380. 1 am Manager — Coal Supply for
Entergy Servicés, Inc., a subsidiary of Entergy Corporation. Entergy is a public utility
holding company whose utility subsidiaries provide electriéity to more than 2.7 million
customers in Arkansas, Louisiana, Mississippi, and Texas. (For convenience, I'll refer to
Entergy Corporation and its subsidiaries collectively as “Entergy”.) In that capacity I am
responsible for ensuring that all of the coal-fired electric generating units operated by
Entergy receive the fuel they require to meet the needs of their customers, and I am
therefore quite familiar with the rail transportation options available at each of the coal-

fired units operated by Entergy. Each of the coal-fired units operated by Entergy is

. owned by Entergy and other co-owners, among whom are cooperatives and

municipalities.
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The purpose of my testimony is to respond to the Board’s February 1, 2006
request for information on the “problems experienced by shippers as a result of paper
barriers,” and “the short and long term economic impacts of paper barriers.”

In its April 29, 2005 Reply to the Western Coal Trafﬁc League’s “Renewed
Petition for Rulemaking,” Entergy noted that its “Independence” coal-fired generating
station, located in northeastern Arkansas, is situated on a 382 mile long rail line running
from Pleasant Hill, MO (near Kansas City) to’Diaz, Arkansas operated by the Missouri &
Northern Arkansas Railroad (“M&NA™), a Class III carrier. Unit 1 of the Independence
plant began commercial operations in 1983; Unit II did so in 1984. Initially, coal was
delivered to Independence pursuant to a tariff arrangement, whereby a predecessor of

BNSF Railway Company (“BNSF”) originated the coal in the Powder River Basin of
Wyoming (“PRB”) and interchanged it to the Missouri Pacific Railroad Company
(“MP”) at Kansas City. MP then transported the coal via its Carthage Subdivision
which is included in the line currently operated by M&NA - for delivery to
Independence. In 1983 Arkansas Power & Light Company (“AP&L”), now named
Entergy Arkansas, Inc., entered into a long term coal transportation contract with
Western Railroad Properties, Inc. (““WRPI”), Union Pacific Railroad Company (“UP™),
and MP, under which — once WRPI gained access to AP&L’s coal suppliers over what is
now known as the BNSF-UP “Joint Line” — Independence’s coal requirements would be
originated by WRPI and delivered to the Kansas City interchange by UP. MP continued

to move the coal over its Carthage Subdivision from Kansas City to Independence until

2
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1989, when UP — which of course controlled MP — proposed to reroute AP&L’s unit coal
trains over its own lines down to Little Rock and then over to Diaz, from which point
they would move; over a short stretch of MP trackage to Independence. AP&L agreed to
the changed routing based on UP’s assurances that AP&L’s service would not be less
efficient over the new route, despite its somewhat greater circuity.

Three years later — in December 1992 — MP conveyed virtually its entire
Carthage Subdivision to M&NA. Spéciﬁcally, M&NA purchased outright a 102-mile
segment from Bergman, AR to Guion, AR (in the middle of the line), and entered into a
long-term lease of the segments at either end. (Because the terms of the 1992 M&NA
lease ggre;ment are important to the discussion that follows, I have attached a copy of it
to this statement as Exhibit 1.). Currently, MN&A operates as a subcontractof for UP by
interchanging loaded coal trains with UP at Newport, delivering the loaded coal trains to
Independence for unloading and retm;ning the unloaded coal train via their railroad to
Kansas City for interchange with the UP.

Today, M&NA publishes interchanges with the Union Pacific Railroad
Company (“UP”) at Kanéas City, MO' and Newport, AR (adjacent to tﬁe line’s endpoint
at Diaz). It also publishes interchanges with Kansas City Southern Railway (“KCS”) at
Joplin, MO, and with BNSF Railway Company (“BNSF”) at Lamar, Aurora, and
Springfield, MO, and it has a physical connection with BNSF at Fort Scott, Kansas. In

fact, since M&NA interchanges with UP at Kansas City, MO, it should be able to

" M&NA operates over UP trackage between Pleasant Hill and Kansas City, MO, and between Diaz and Newport,
AR.

3
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interchange there with all the other railroads serving Kansas City, including BNSF. From
all public appearances, therefore, M&NA should be able to accept unit train coal
shipments in interchange from either UP or BNSF and deliver them to the Independence
plant. It should also be able to accept shipments of imported coal transported by KCS
from Gulf of Mexico ports to Joplin or Kansas City and deliver them to Independence.
Given the substantial profits that line-haul railroads typically enjoy from high volume
unit train coal traffic, one would expect M&NA to be eager to participate in any and all
routings for the delivery of Entergy’s coal requirements at Independence. Unfortunately,

as Entergy pointed out in its prior filing, the paper barriers included in the UP-M&NA
Lease Agreement have effectivel); prevented M&NA from doing so, thereby limi_ting

Independence to the receipt of UP-originated coal — regardless of whether UP is able or

_ willing to deliver the volumes that Independence requires. As I will explain, these

restrictions have blocked Entergy’s efforts to obtain substitute coal (such as imported
coal) to make up for UP’s chronic under-deliveries, and if left intact are likely to prevent
Entergy from realizing the benefits of intramodal rail competition for its future coal

shipments to Independence once its current contract with UP expires.

M&NA Paper Barriers

A review of the M&NA-UP Lease reveals four separate provisions that
effectively prevent M&NA from delivering to Independence coal that was originated by
any railroad other than UP. Turmning first to Section 1V, at pages 8-12 (Exhibit 1 at 12-

16), note that M&NA must pay UP escalating rentals of between $10 million and $90

4
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million per year any time it fails to interchange at least 95% of its interline traffic with
UP and its affiliates. Although UP has claimed that this provision was simply intended
as an alternative methodology for M&NA to pay a fair rental for UP’s property, this is
belied by the fact that the escalating rentals are not tied to the level of revenues UP
receives on traffic it interchanges with the short line, or even to the absolute volume of
such interchanges. To the contrary, UP will get the same rent — zero — if M&NA
exchanges one carload a year or 1 million carloads a year with UP, so long as M&NA
doesn’t exchange 5% or more of its total interlined carloads with a UP competitor. On
the other hand, if M&NA interchanges, say, 95,000 carloads with UP, but interchanges
5,001 carloads with BNSF and/or KCS, M&NA ﬁll owe UP $10 nﬁllion for having _
interchanged that last carload after having owed nothing for the interchanging the first
5,000 carloads. It would be hard to imagine a more direct and unequivocal barrier to
competitive interchange than this — but for the fact that Ui’ indeed managed to conjure up
an even more direct and unequivocal paper barrier, and included it in this very lease, as I
shall discuss in a moment.

A second layer of paper barriers built into the M&NA lease is found in
Section 15.01(e), found on pages 36-37 (Exhibit 1 at 40-41), under which “either party”
may terminate the lease at any time if all of any part of Section IV (including the
penalties for interchanges with another railroad discussed above) is determined by a court
or “other body” to be “unlawful or otherwise unenforceable.” This “poison pill” would

by its terms give UP a right to take back the entire M&NA system and resume operating

5
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the lines itself if the STB were to declare the interchange penalties unlawful — although of
course it would then also have to re-shoulder the high operating and maintenance costs
that MP had sought to avoid by spinning o-ff the lines in the first place.

A third layer of paper barriers in the lease may be found in Section 5.05, on
page 13 (Exhibit 1 at 17), which specifies that M&NA’s trackage rights between Pleasant
Hill and Kansas City are to be used only for interchange with UP, and not for interchange
with any other carrier. As I explained above, coal shipments to Independence at one time

were originated by BNSF and interchanged at Kansas City for subsequent movement

over what is now the M&NA line, and thus the preclusion of BNSF-M&NA interchanges

at Kansas City effectively severs what would otherwise have been a direct and efficient

routing for shipments of PRB coal to Independence.

Finally, UP — apparently fearful that all of the foregoing paper barriers
might not be enough to prevent M&NA from delivering non-UP coal to Independence —

also included in the lease what must be the ultimate barrier to such an interchange.
Specifically, Section 3.04 (page 8, Exhibit 1 at 12) provides that

Lessor [UP] may acquire the right to operate over the Leased
Premises between milepost 259.05 at Diaz Junction and
milepost 270.00 near Independence to serve AP&L [Entergy]
and, if this right is exercised, Lessee shall no longer have the
right to serve AP&L, and AP&L shall become a closed
industry served only by Lessor. This right shall be acquired
effective seven days after Lessee's receipt of Lessor's written
notice to Lessee that Leasor desires to begin operation over
such trackage.



e

O orrliwe’

Revbrat

— ol

Considered separately, UP’s reserved right to obtain direct access to
Independence over M&NA'’s lines would be unobjectionable from Entergy’s standpoint,
as it would at least in theory provide an added safeguard against the poséibility that
M&NA’S service might at some point deteriorate, for example if M&NA ran into
financial problems. However, UP’s added right to “close” the Independence plant to
service by M&NA and thereby prevent M&NA from fulfilling its common carrier
obligation to serve Entergy — a shipper on M&NA’s own lines — is a shocking, and in my
experience unprecedented, violation of railroad industry norms. It is also a naked

restraint on competition that offers no countervailing public benefits whatsoever.

Economic Effects of Paper Barriers
On Entergy

In light of the formidable paper barriers embedded in the UP-M&NA lease
— provisions which, I might add, never terminate but rather remain in effect as long as
M&NA continues to operate ~ it should come as no surprise that nof a single ton of non-
UP coal has been delivered to Independence during the 13+ years that M&NA has been
In operation.

As Energy explained in its 2005 filing, this lack of alternatives has had two
adverse consequences for Entergy and its customers: first, the paper barriers in the -
M&NA lease effectively deny Entergy access to substitute coal deliveries — including the
delivery of coals from non-UP origins — even when UP is unable to deliver all of the coal

that Entergy needs to operate Independence! For example, when UP suffered its
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systemwide service “meltdown” in 1997-98, Entergy sought to arrange for substitute
transportation of its PRB coal purchases by BNSF, but U‘P categorically refused to waive
the paper barriers that prevented M&NA from delivering such shipments to Entergy, and
as a result Entergy was forced to curtail generation at Independence and substitute
purchased power and generation from alternative fuels at significantly higher energy cost
in order to avoid cutting vital service to Entergy’s customers

More recently, as the Board is aware, this past summer UP once again
experienced massive congestion and slowdowns in its unit train coal operations, and this
time BNSF was also having difficulty meeting its commitments. Entergy, like many
other electric utilities in the West, ran critically short qf coal at all of its coal-fired
generziting stations, and — again, like other utilities — sought to obtain substitute coals
from other sources. Now, as I mentioned earlier, M&NA publishes an interchange with
the KCS at Joplin, MO, and should be able to accept coal delivered by KCS from ports
on the Gulf coast, thus making imported coal a potential alternative to the PRB coal that
neither UP nor BNSF could deliver. Unfortunately, although other utilities with
competitive delivery options were able to obtain some relief through use of imported coal

(albeit at substantial extra expense), the paper barriers in the M&NA lease effectively
eliminated that optjon for Entergy at Independence, and as a result it was once again
forced to curtail coal-fired generation and substitute much more expensive gas-fired
generation and purchased power. With both UP and BNSF predicting another season of

curtailed coal deliveries as they resume work on their joint line trackage in the PRB, the

8
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spectre of renewed shortages and enormous extra costs for natural gas and purchased
power once again confronts Entergy and its customers.

The second adverse consequence of the M&NA paper barriers is that by
precluding any competition from BNSF, the paper barriers will likely allow UP, even
after Entergy’s current contract with UP expires, to demand high, captive-customer prices
on Entergy’s Independence coal traffic rather than the more reasonable prices that both
UP and BNSF were long willing to accept on coal traffic to destinations where they
competed head to head. Entergy has gone to great lengths in order to obtain the benefits
of rail-to-rail pompetition wherever possible, including building a costly spur at one of its
power plgnts in Louisiana to reach a second carrier and obtaining trackage rights for
another carrier to deliver coal to Independence’s sister plant in Arkansas through a
settlement agreement with UP in 2000. '-Thus, Entergy is in a good position to know the
difference between captive customer pricing and competitive pricing in the railroad
industry. Based on that experience, Entergy anticipates that UP’s continued captivity of
Entergy’s Independence trafﬁc' will cost Entergy and its custémers millions of dollars a
year in additional rail charges once the existing contract expires.

On behalf of Entergy, the co-owners of Entergy’s coal-fired plants, and,
perhaps most importantly, Entergy’s 2.7 million customers and the millions of customers
of the co-owners of Entergy’s coal-fired plants, as well as the many other parties
adversely affected by the anticompetitive paper barriers to interchange that the Class I

railroads have continued to employ in order to perpetuate their monopoly power, I submit

9
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that the establishment of effective remedies to constrain such abuses is long overdue.

Entergy urges the Board to consider, and adopt, the standards proposed by the Western

Coal Traffic League.

10
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YERIFICATION

CITY OF WASHINGTON )
} ss:
DISTRICT OF COLUMBIA )
JEFFREY G. HERNDON, being duly sworn, deposes and says that he has

read the foregoing statement, knows the contents thereof, and that the same are true as

stated.

Subscribed and sworn to before me this
8th day of March 2006.

akwﬁ%?@é«o

Public in and for
Th istrict of Columbia.

JANET M. LEWIS

My Commission expires _____de_cnmmi:'mgg'" &%?res

June 30, 2010
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LEASE AGREEMENT
. THIS LEASE AGREEMENT, dated as of the ///4 day ot

; Loramt® 7~ » 1992, by ana betwean MISSOURI PACIFIC RAILEOAD
" COMBANY, a Daslaware corporation ("Lessor™) and MISSOURI & NORTHERK
ARKANSAS RAILROAD COMPANY, INC., a Kansas corporation (“"Lessee”).

(e ———

RECITALS:
Z | o A. Laasse Lm-..ndi to leass certain lines of
. - railroad fn the States of Arkansas, Misscur! and Kansas
& from lessor as follows: the Carthags Branch from
e milepost 643.13 near Pleasant HLll, MO, to milepost 415.0

at Bergman, AR, and from milepost 3131.0 at Guion, AR, to
gilipost 259.0S near Diaz Junction, AR, a total dist:atic.
of 282.08 miles; the Clinton Branch from milepost 262.6
% near North Clinton, MO, to milepost 340.5 near Griffith,
: K§, a distance of 78.) miles (there is a 1.4 mile
@ eguation between mileposts 272 and 273); the Webb City
Rranch from milepost 527.94 near Carthage, MO, to
milepoet 544.66 nesar Joplin, MO, a discance of 16.72
li.ues; the Atlas Branch from milspost 0.07 near Webb
City, MO, to milepost 6.43 near Atlas, MO, a distance of
6.36 miles and the Wallis Spur from milepost 506.59 near
Wallis, MO, to milepost 512.40 near Springfield, MO, a

distance of 5.81 miles, inclucding 0.11 miles of rights
over Burlington Northern Railroad Company trackags as

| -2oeen]

indicated below. By way of the assignment document

referenced in Section 14.07, the Lessor also will assign

to Lessee, Lessor's trackage rights over 0.1l miles of
b
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Burlington Northern Ratlroad Company {hersinafter "BN")
trackage in Springfleld, Missouri and over BN trackage
from chaining l:;tion 14187407 near Aurora, MO, to
c)u.tniné station 10637+09+2354 feet near Springtisld, MO,
as set forth in that ssparats agressment detwesn lLessor
and BN dated July 8, 1970. The forsgoing trackage shall
be referred toc herainafter as "Lesased Premises®.

B. The parties desires to entar into this Lesase
Ag:omnt to set forth the terms and conditions for the

use, management and opsration of the Leased Premises
describad above.

AGREEMENT :

| NOW, THEREFORE, in consideration of the foregoing and
other good and valuable consideration, ‘intanding to be legally
bound, the parties do hereby agree as follows:

SECTION I <

sEcrmu' 1.01 == Lessor doas hareby lease to Lesses and Lessas
does hersby lsase from Lessor the I.Qalcﬁ Premises described in the
Recitals above and the property described in Section 1.03.

SECTION 1.02 ~-- The Lsased Premises shall includa, without
limitation, right-of-way, t;'ncks. rulp, ties, ballast, othe: track
materials, switches, crossings, bridges, culverts, buildings,
crossing warning devices and any and all improvements or fixtures
atfixed to the right-of-way as indicated om Exhibit A hersto
attached, but excluding radic and microwave communications
structures and squipment and any and all i{tems of psrsonal propercy
not owned by Lassor or not affixed to the land, including, without

2
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limitation, <railroad =rolling stock, locomotives, equipment,

machinery, tools, inventories, materials and supplies. Within

. thirty (30) days after the Commencement Date (which is defined in

Section 2.01), Lessor shall rsmove all its personal property from
the Leassd Premises. Itams not so removed shall be desmed incliuded
in the lLeased Premises. Lassee exprassly acknowledges that Lassor
has previously leased and/or licensed portions of the Leasad
Premises. This Lease i3 made subject to those leases cnd

‘licensess. To the extent that there exists, on the Leased

P:onhéu. proparty ouned by such prior lessess or licensees, that
property may remain on the Leased Premises to the extent psrmitted
by the terms of the lease or licenss under which it was piaced an
the Lsased Promises. ‘
SECTION 1.03 -- Lessee shall take the Leased Premises in an
*AS 18, WHERE IS" condition and without any express or implied
warranties, including but not limited to any warranties of
merchantability and subject to: (a) resarvations or axcaptions of

record of minerals or minsral rights, including but not limited to
all coal, oil, gas, casinghead gasoline and minerals of any nature
and character whatsosver underliying the Lesased Pramises togethax
with the sole, exclusive and perpstual right to explore for,
remove, and dispose of said minerals by any means or methods
suitable to Lassor, (b) all easements, public utility sasements and
rights-of-way, howsoever created, <fOr crossings, pipslines,
wirelines, fider optic facilities, roads, straets, highways and
other legal purposes; (C) existing and future building zoning,
subdivision and other appiicable federal, state, county, municipal

" and local laws, ordinances and regulations; {(d) encroachments of

3
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other conditions that may be revaaled by a lmﬁ. title seaxch or
1nsp§ction of the property; (e) all existing ways, alleys,
privileges, zights, appurtanances and servitudes, hmoévn:
creatad; (f) any liens of mortgage or deads of trust encumbering
said property; (g) the leasor's exclusive right to grant any and
all sasements, leases, licenses or rights of occupancy in, on,'
under, through, above, across or along the Leased Premises, or any
portiocn tharsot, tﬁt the purpose of construction, installation,
oparation, use, mAaiNtenancs, repair, replacemsnt, relocation and

reconstruction of any fider optic facilities, signboards or coal
slurry pipeline PROVIDED, MHOWEVER, that the axercise of theae

‘rights shall not materially 1nt¢_rf.cro with Lesses's railroad

operations, and that the entry onto the Leased i'muq: by Lessar
or an authorized third party ‘in order to accomplish the foregoing
purposes shall ba upon prior written notice to Lesses, which notice
shall include a rsasonably detailed explanation of the acts to be
taken or work to ba performed; and (h) the xight, interests,

contracts, agreements, lesases, licenses and easements (which are

. hereinaftexr referrad to as "Lessor Agreements” or "Lesses

Agresments” as defined in Sections 14.01 and 14.03) and any

supplemental Agreements or Amendments thereto which are or become

~effective on or prior to the Commencement Date herenf, The Lesses

Agreements to be aszigned to Lessee are identified in the attached
Exhibit B.

SECTION 1.04 -- Lessor agress that it will, so long as Lassee
is not in default under the t-m' and provisionz of this lLeanse,
indemnify and held Lesses harmliess froa and against any dmges..
losses and losses of reasonably anticipated net income from its

4
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operation of the Lesased Premises (discounted tec present value)
resulting from any forsclosure of any mortgage on any segment of
the Leased Premises or Tesulting from any actions by any mortgage
holder which adversely affects lLassee's use and operation of any
segunent(s) of the Lesased Premises.

SECTION IX
LEASE _TERM

SECTION 2.01 -- Unless this Agreement 18 terminated earlier in
accordance with Section XV, Lessee anau.hnvc and hold the Laased
Premizes unto itself, its successors and assigns, for a term of
twenty (20) vyears basginning on the cm:tman: - Date. The
Commencemsnt Date shall be five (5) days after Lassor has notified
Lessee in writing that Iailor has satisfactory aevidence ot
compliance with the conditions precedent provided in Section V
unless such notice period is waived by mutual agrssment.

SECTION 2.02 -- Subject to Lessor's possible reacguisition of
the Leased Premises pu:lnunm;‘ to this Agresment, Lesses shall have
the right to extend the term of this Lease three {(3) times for an
extended term of up to twenty (20) years for sach extension.
Lessee shall notify Lessor of any election toc sxtend the term.
hereof by giving Lessor not more than 12 months, but not less than
6 months® written notice prior to the expiration of the then
currant lease term,

sscrion 2.03 -~ 1If, subject to the right of Lessor to evict ar
rszove Lesses from the Leased Premises by all available legal
means, Lessee holds over and remains in possassion of the Laased
Premises following expiration of the then current tarm, original or

extended, oxr following an early termination of this Lease pursuant

L
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to Section XV, such holding over will cresate a month~to-month
tenancy only. During any such hold over pericd, lLassee agrees to
p@y to LessOor as rent, a sum aqual to one-twelfth (1/12th) of the

Annual Rental, as adjusted pursuant to Section 4.04, required

pursuant to the first sentence of Section 4.01 without. however,

any raduction pursuant to the schedule sat forth in Section 4.03.
Such monthly payments shall be due sach month on the same day of
the month as the Anniversary Date of this Lesase. Any ptonts ox
losses from Lesses‘s cperations during any holdover period shall
enure and accrue to the Lesses.

SECTION IIX
RAIL SERVI

SECTION 3.0]1 -- Baginning on the Commencament Date and
throughout the term of this lLeass, lLesses shall be sntitled to full
and exclusive use of -tho Leased Premises for the opsration of
common carrier rail freight service, including the right to acceas
and interchange traffic directly with all prasent and futura
railroads at Springfield, Joplin, Carthage, Lamar, Aurora and
Nevada, MO and Ft. Scott, X8. During the term hareof, Lassor shall

not have the right to coperate trains over the Leased Premises,

.except that Lessor may obtain trackags rights between Diaz Junction

and Independence, AR, after giving seven days®’ writtan notice to
Lassee toc serve, on an exclusive basis, the Arkansas Power and

Light Company (AP&L) plant located at Indespsndence, AR, either at

~ APEL's request or at Lessor's sole discretion. Lessor would pay

Lessee 360,000 per year for theame zights if they are obtained.
Lassor shall not grant trackage rights to any third party. ExXcept

for the sdut.heast. Kansas Railroad opsration between Nassau Junction

¢
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and Nevada, MO, Lessor furthar warrants that as of the date of thig
Laase, there is no other freight rail carrier to which Lessor has
granted rights to use tha Leased Premises othasr than pursuant to

joint facility agrsemants or arrangaments that are superior to

-.those granted hersin to Lessee. During the tarm hereotf, Leasee

shall not grant to any third party the right to operate over the
Leased Premises, nor shall it enter into any commercial or other

- agreement to move the traffic of any third party over thes Lsased
- Premises without the prior writtsn consent of Lessmor. During the
‘term hsrsof, Lessee sghall not use the Leased Premises for any

purpose other than for rail fresight service, or with prior consent
of Lassor, rail passengar servics.

SECTION 3.02 -~ During the term of this Lease, Lassee will not
suspend or discentinue iti oparation as a common carrisxr by rail
ovar all or any part of the Leased M-u without first applying
for and obtaining from the ICC, and any cother regulatery agency

with jurisdiction, any necessary certificate of public convenience

-.and necessity or other approvals or exemptions from requlation for

‘such discontinuance of operations over ths Leased Premxises;

PROVIDED, HOWEVER, that Lessee will not seek such ragulatory
sauthority, or i{f no regulatory authority is needed, take any action
to suspend or discontinue 1ty operations on the Leassd Premises,

without first giving Lessor sixty (60) days’ notice of Lassee’s
intent to do so.

SECTION 3.03 -~ Upon suspension or discontinuance of Lasses's
operations as a raf{l carrier of freight over all or any part of the

Leased Premises during the term or any extsnded term hereof, for

reasons othar than events of force majeurs or a lawful embargo,
| 7
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vhether ©r not pursuant to necessary and proper regulatory
authority as ruqul:ﬁd by S.ction 3.02 of this Section IXXI, Lessee
will promptly relinguish to Lessor possession of the Leased
Premises and this Luase Agresment will terminate as p:ovidu:_l by
Bection XV of this Lsase; PROVIDED, HOWEVER, any discontinuance of
service or abandonment of any portion(s) of the Leased Premises

which are inconseguential to rail freight servics over ths Leased

‘Premises generally vill be permitted and will not result in a
termination of this Lease or requirs relinquishment of possession

of the Leassd Premises by Lessee.

SECTION 3.04 ~-- Lessor may acquire the right to operate over
the Leased Premises between milepost 239.05 at Diaz Junction and
milepost 270.00 near Indepsndence to serve APsL and, if this right

is exercised, Lesses shall no longsr have the right to serve AP:L,

and APLL shall becoms a closed industry sexved only by Lessor.
This right =zhall be acqguired effactive seven days after Lemsea's
receipt of Lessor's written notice to Leases that Leasor desires to
begin aoparation avé: such tTackage.

SECTION 1V
RENT

SECTION 4.01 ~- In consideration of this Lease, and subject to
the terms and provisions set forth herein, Lessee agrees to pay
Lessor rent for the Leased Premises in the amount of Ninety Million
Dollars ($%0,000,000) per year payable annually in advance on the
1st day of March; PROVIDED, HOWEVER, that subject to the provisions
of Section 4.02 hareaf, for sach lease year that 958 or mors of all
traffic originating or :ixnn-tinq on the Leased Presmises (s
interchanged w.l.th. Union Pacific Railroad Company or Missourl
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Pacific Railroad Company and any affiliated company, their
successors and assigns, Lessor agreas that it will waive or

partially waive the rent for that particular year in accordance

with the Bchedule set forth in Section 4.03. The 95% level must be
echisved ssparately ang simultansously on the Fleasant Hill-Bargman
(including connecting branches) and Guion-Diaz Junction segments.

SECTION 4.02 -~ The following traffic shall not ba counted in
calculating either total tragfic or the percentage of traffic in
Section 4.03: (&) Imt.:ics. opsn to reciprocal switching at Ft.
Scott, KS; Lamar, MO; Joplin, MO; Carthage, MO; Aurora, MO; and
Springtield, MO as shown in Exhibit C, and (b) traffic that is
local to Lesses, i.s., trafiic which both o:iqmi'.u‘ and terminates
at stations on the Laased Premises or at the stations served by
lasses pursuant to the Line Sale Contract bhatwesn Lessor and Lasseas

. which is being executed by the parties concurrantly with this

Agressment, and not involving line haul movemant by any railroad

. other than Liusn. Lassor will consider further excaptions to this

soction on a case by case basis.

SECTION 4.03 =< Upon raquest of Lassor, on or before the lst
day of Februsry of sach year following the commencement of this
Leass, Lasssw shall submit a report, signed by an officer of
Lessse, certifying the amount and type of traffic originating or
um.tn;t.tnq on the Leassd Preamiszes during the prior calandar year,
the railroads ({f any) with which all or portions of such trarfic
were interchanged, the volume of traffic interchanged with each
such railroad, and the total amount of rent due and payable for the
previous calendar year. The rent due from Lesses for the Yoa:.
shall be determined by referencs to the percentagas of the total

9
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traffic (as described in Section 4.01, subject to the provisions of
Section 4.02) that was interchanged with lLessor, subject to the

tarms of Section 4.04, in accordance with the follewing schedule:

' PERCENTAGE OF THE TOTAL
TRAFFIC TEAT WAS INTER-

CHANGED WITH LESSOR RENT DUE LESSOR

100 - 95% $ -0~
94 - B85% $10,000,000
7¢ - 8% $20,000,000
"S54 - 45% $40,000,000
44 - 3I5% $50,000,000
3§ - 25% : $60,000,000
24 - 158 $70,000,000
14 - S8 $80,000,000

0~- 4 $50,000,000

Lassee shall pay to Leasor all roist detarmined to bas
payabls pursuant to this Section 4.03 on or bsfors March lst for
esch calendar year following the cMcmt of this Leass.

SECTION 4.04 -- Rent shall be adjusted each ysar to reflect
changes in the Producer Price Index - Finished Goods | {(the "Index“)
and the amount due each y-.c: shall be determined as follows:

The Index for the month of Dacember 1992 shall ba deemad
tc bs the base index (“Base Index"). Rent shall be adjusted
annually as of each Dacember thereafter by multiplying the rent
shown in Section 4.03 by a fraction, the denominator of which is
the Base Index and the numerator is the Index for the month af
Decexber in each year. The term “Producaers Price Index” shall msan
the Producer Price Index - Finished Goocdm (Referance Base 1382 =
100}, published by the United States Department of Labsr, Buresu of
Labor Statistics, or, {f the Producer Price Index ceases to be
publizhed, such comparable index or msasurs of change in the

10
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puzchasing power of the dollaxr as may then be in common usage of
tdjustzents in rents. Adjustoents so made each December shall be

etfective for the following calendar ysar.

' SECTION 4.05 -- Lassae shall pay all due rent payments, and
all other paymants required by this Lease, to Lassor at 1416 Dodge
Street, omsha, Nebraska 68179, Attn: Senior Diractor of Interline

Marketing, or at such other l.ocauon or to such other 1nd1§1¢ual as
may be designated by Lessor in writing . |

| SECTION 4.08 —~- If Lessees fails to pay any installment of rent
when dus, and such failure continues for thirty (30) days, Lessee

‘shall pay intsrest at the rate of 28 over the prime rate of CHASE

MANHATTAN BANK, H.A., its successors and assigns, in effect on the
day the rent was due, which interest shall accrue from tha date it
was dui until thae date of payment. No such fafilure 1:6 pny any '
installment will accrue any interest or constitute an kvmt of
Dafault in the svent -it is determined that no rent was, in fact,
payable by raason of the provisions of Section 4.03.

SECTION 4.07 -- Acceptance by Lassor, its successors, assigns
or designees of rent or other payments shall not be desmad to.
constitute a waiver of any other provimion of this Leasa.

SECTION 4.08 -~ Upon receipt by Lasmor of the report required
by Section 4.03, Lassor shall, upon giving at least fifteen (15)
days’' written notice, have the right, at its sole cost and expense,

to revievw and audit all of Lesses's records relating to or forming
the bamis for such report.

SECTION 4.09 -- As additional security for the payment Dby
Lesasee to Lessor of any sums of money raquired hersunder to be paid
by Lessas, it is agreed that in the svent Lessee fails, neglects or

3l
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refuses to timely pay any sums due and owing to .Loacot horoundc:’,
Lessor may use any and all sums which it may collect from any third
party and which may, in whole or in part, be payable To Lessee, as
an offsst against any and all payments for which Lesses is
delinguent. In addition, any sums at any tizme dus and payabla to
Lassee by Lessor may alsc be used by Lessor and credited to
fessor’s account to the sxtent of any delinguent payment owad by
Lenses to Lessor. lLassea does hersby waivs any and all clainms,

demands and causes of action against Lessor which it may have or

claim to have as & rasult of Lessor’s use or hlp.l.mm:atioh of the
provisions of this Section 4.09 and/er any offset.

SECTIOR V
CONDITIONS PRECEDENT

As conditions precedent O citlio: party’s obligations
hereunder: ‘

SECTION 5.01 -- Lessor and Lessae shall have received Board of
Directors’ approval for this transaction.

SECTION 5.02 -~ _'m-ro shall not be a vork stoppags imminent or
in effact on the linas of Lassor or any of its affiliated companies
as 2 result of the execution and/or implemantation of this Lease.

SECTION 5.03 -~ lLessee shall have acguirsd the right to
conduct rail freight service over the Leased Premises from the
interstate Commerce Commission, and shall have obtained such
judicial, administrative agency OoOF other regulatory approvals,
suthorizations or exemptions as may bs neceasary to enable it to

undertake its obligaticns hereunder.

12
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SECTION 5.04 -- Lessor and Lessee shall not be prevented from
fulfilling their respesctive ocbligations undar this Lezse as a
result of legislative, judicial or ;dniniat:ativ- act:.én.

SECTION S5.05 ~- Lessor and Lesses shall exacute trackage
rights agreements bestwesn Kansas c.lty' (Reff Yard) and Pleasant
Hill, MO and betwsan Diaz Junction and Newport, AR (Lessses over
Lassor's tracks) sclely for the purpose of interchange with L.‘llﬂt.

SECTION 5.06 -- Lessee shall not have discovered any contract,
agresment, award, judgment, title defect or conditien which would
prsvent Lessee from oparating a rall freight operation on the
Leagsed Premises in substantially the same manner as presantly
conducted by Lassor. Upon execution hereof, Lessor shall make
available for Lsssse's inspection and review all contracts, deeds,
agreements and documents partaining to or atncﬁing the Laased

Premises. Lassse shall notify Lassor in writing within forty-tive

(43) days from date of execution hersof whethsr or not its review

of Lessor’'s recorxds and the Leased Premises has sgsatisfied this
condition precedsnt.

SECTION S.07 -- Lessee and Lessor ars agraeable to any
conditions 'whicn might be impossd by the Interstate Commerce
Commission or other regulatory body as part of the authority
required to consummate this transaction.

SECTION VI
MAINTENANC

SECTION 6.01 -- During the term hereof, Lassee shall maintain
the Carthage Subdivision main track of the Leased Pranzises bstween
mileposts 643.13 and 259.05 to Class 3 standards, as defined by the
Federal Railroad Administration and capable of operating spseds of
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at least 40 miles an hour, with tu. speed restrictions in effect as
of the date of the Lun as shown in !xh!.bit 0. All other leased
track shall be mninuxncd to the class necessary to maintain speeds
as shown in Exhihit D at Lesses's own cost and expense and to a
standard that is sufficient to continue rail freight service
commansurate with the nseds of the rail users located thereon.
Lessor shall hava no obligation undesr the tarms of this Leass to
perform any maintenance upon, or furnish any materxials for the
maintenance of the Lesamed Pniun during the term hersof. Lesses

shall comply with all applicable federal, stats or local laws,

~ ordinances and regulations and shall protect the Leased Premises

against all shcxroachments or unsuthorized uses. Lassee shall nat
apply for any Federal or State funding for rehebilitation or
;-aintpme. of the Leassd Premizes unless Lessor provides written
consent to such application. |

SECTION 6.02 -- Lesser shall have the right to inmpect the
Laased Premises at al)l reasonable times. Lassor shall notify
lLesses {n writing of any deficisncies in Lesses's maintenance
program and Lessse shall, within ninety (90) days of its receipt of
such notice, commence neceasary repairs and maintenance and shall
proceed to complets same With reasonable diligence. Lesses may
relocate switches and industrial tracks from one locstion on the
Leased Premises to another location on the Leased Premises upon
receiving any'-neccuary and propar regulatory authority and afters
ten (10) days®' written notice to Lessor. Any nhahzlitatx.on or
reconstruction, including but not limited to that necessitated by
an Act of God, will be the scle responsibility of Lessee. Such
miﬁ:ennace will include any function which Leasor, but far this

14
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Leass, would be required to perform pursuant to applicable federal,

stats, and municipal laws, ordinances, and regulatiocns.

SECTION 6.03 -~ Nothing herein shall praclude Lessee, at its
sole cost and expanse, from maintaining the Leassd Premigses to a
standard highar than the minimum herein provided, but lLessese shall
not be requirsd heresunder to do so.

SECTION 6.04 ~- Lasses's maintenance obligations hersunder
shall include, but shall not be 1limited to, highway ’gm.

crossings, grade crossing signal protsction dasvices, bridges,

culverts and other structurss, and sub~-roadbed. Lesses agrses that
all grade crossings and grade crénntng protection devices will be
given a high pricrity in Lesses's maintsnance program.

SECTION 6€.03 -= Without the prior written consent of lLessor,
Lesses will not replace existing track and other track materials
(“OTM") on the Laased Pramiszes with substituts or replacemant track
or OTH having a lighter waight, of lesser quality, or having a
lower fair market value. Such regquirsmant shall alsc apply to all
other facillties leased hersunder. Any repalr or replacement of
welded rail shall also bs welded. Lesses may make any raplacement
and substitute with any materizl having thn sane or higher weight
and quality as the materials being raplaced, without the prior
written consent of the Lesssor, Dprovided that the work being
performed by the Lessee and the materials being provided by the
Lessee are sufficient to maintain the trackage to the astandards set
forth in Section 6.01.

SECTION 6.06 -- Subject to Section XII, Lessee will pay,
satisfy, and discharge all claims or liens for material and labor

or either of them used, contracted for, ar employad by Lassesa
| 18
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during the term of this Leass in any construction, repair.
meintenance, or removal on the Leased Pramises and any impraovements

located - therson, whether said improvemesnts are the property of

_ Lessor or of Lasses, and Lasses will indemnify and save harmless

Lassor trom all such claims, liens, or demands whatsoceaver.

SECTION VII
ACCOUNTING AND REPORTING

SECTION 7.01 ~-- Lesses agrees to furnish to Leassor such copies

of reports pertaining to Lniu and the Leased Pramisas preparaed in

the normal course of Lessee’'s business as Lassor may reasonably
request and Lesswe may lawfully furnish. Upon request, Lessee will
deliver to Lessor copias of all financial statsments showing tha
financial condition of Lessee which are furnished by l.esses to the
Interstate Commercs Commission ("ICC"), FRA {(pursuant to any
agrssment bestween FRA and Lessées rslating to financial assistance),
the Sscurities & Exchange Commission ("SEC”) or stockholders. All
such financial statements will be furnished to Lessor at the same
time amz they are furnished to othar parties.

SECTION 7.02 -- Irrespective of any cbligations of Lessse tO
furnish financial statements to others, Lessee shall furnish Lessox
financial statements preparad in accordanca with gensrally accepted
accounting principles (which need not bs in addition to thase
furnished to others as aforesaid) fairly presenting the financial
position and results of 'op.ntion of Lessse as and at the end of
each fiscal year. Such statemsnts shall ba furnishsd tc Lessor

within ninety (90) days following thes end of each fiscal year.

16
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SKC'I'IDI VIIX
HODIPICA!’IDRS AND INMPROVEMENTS

SECTION 8.01 -~ In connection with its use of the Leased
Premises, Lasses shall have the right to remove, replace, add to ox
relay alements of the leamed Premises in the inﬁ-u-t of cost ox
operating afficlency, provided that a continuous and usable lina og
railroad between the termini in effect on the Commancement Date is
maintained. Lessee shall have the right to apply the nat procesds
trom salvaged materials to maintanance or improvament of the Leased
Premisas; provided that any such net procseds not reinvested in the
Leased Premises shall be paid to Lessor. Improvements to the
Leased Piu&sts. whether normal maintenance or otherwisa, will be
treated -n capital sxpanditures or oparating expenses under the
then current rules of t& ICC; and, excapt as providad I.n Secticon
8.03, such improvements shall becoma part of the Leased Premises
and, at the termination of this Lsase, shall be the property of
Lesnor unleas Lessor has determined that Lessas may :ml.a
ownership as provided in Section 8.03.

SECTION 8.02 -- The provisions of Section 8.01 shall also
apply and govern any work or maintenance done by Lesses pursuant t¢o
Scctidn vI. on or beforas Fchmari- 1st of each calsndar year,
Lessee shall pravide Lessor with a written summary of all salvage
or other materials removed from the Leased Premises, the proceeds
received therafor and the manner in which the procseds were
reinvested. Fallure to either reinvest such proceeds or pay any
unreinvested proceeds to Lessor within six months following inch

raporting date shall, at Lessor's sole discretion, constitute a

Dafault hersunder.

17
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SECTION 8.03 -- Prior to making any improvement of the Leased
Premises to which it desires to rstain ownership, Lessee shall
notify Lesasor of its xm;.-n: to make such improvement, and its
desire to ratain ownarship thareof. If Leswor determines that an
improvensnt may be removed or ssvered from the !.iu-nd Premises upon
termination of this Lease without diminishing Lessor's investment

- {n the Leased Premises and without interfsring with the utilization

of the Leased Pramises as part of an intarstate rail system, Lessor
will notify Lessee that such improvement shall ba Lassas's sale
ﬁropcr:y and may be ramoved by Lessee upon termination of this
Lease subject to Ssction XV of this Lease. Regardless of eventual
ownersiip, Lesses shall notify Lessor prior to making nny
substantial improvement or modification of the Leased Premises

i'coxunq in excess of 325;000.

SECTION 8.04 -~ lasses may from times to time establish,
relocats Or remove sidetracks or 1industrial spur tracks of the
Lessed Premisas 3zfter Lesses Oobtains Aany necessary regulatory
authority. Lessor shall have no cbligation to besar any cost of
materials, construction or majntenances of said industrial apuy
tracks. That portion of any such spur track which is located upon
the Leased Premises shall b.co;u part of ths Leased Pramises and,
upon temmination of this Lease, the property of Lsssox. Any
industry track agreement exscuted Dy Lassee shall £first be
submitted to Lessor for written approval, which shall not
unﬁazcmbly bas withheld. All industry track agrsements,
regardiess of duration, shall contain provisions indemnifying
Lessor and holding it harmless from all liability in connection

with the construction, zaintenance or operation thersof.
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SECTION IX
REPRESERTATIONS AND WARRANTIES

SECTION 3.01 -~ Lessor represents and warrants that:
{a) It has full statutory power and authority to enter into
this Lease and to carrxy out the obligations of lLessor hersunder.
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(b} Its execution of and performance under this Lease do not
violate any statute, rule, regulation, order, writ, injunction or
decree of any court, administrative agency or governmental body.

SECTION 9.02 -~ Lessee represents and warrants that:

(a) It is a corporation duly organized, validly existing, and
in good standing under the laws of the Stats of Xansas and 1is
qualified to do business in the States of Arkansas, Missouri and
Kansas. ‘

(b) It has full W: ana authority to enter into this Lease,
and, subiject to necessary judicial and :bgulat.ory authority, to
carry out jite abligations hereunder.

{(¢) Upon expiration of the original or any .oxtondod term of
this Lesse or upon termination hereof by Lessor purnuanf. to
Section XV, Lessaw wiil bear any and all costs of protection of its
current or future employees, including former employees Of Lessor
that may be emploved hy Lni:n. arising from any labor proticf.ivu
conditions imposad hy the ICC, any other regulatory agency or
statute as a result of Lessee's lease or operation of ths Lsased
é:eni.ses and any ralated agrsemants or arrangemsnts, or arising as
a result of the termination of this Lease. Nothing contained
herein i3 intended to be for the bensfit of any such employee nor

should any emplovee be considered a third party beneficiary

5 - heraunder. Nothing in this Lease shall bea construed as an

i
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assumption by Lessea of any cbligations te Lesser's currant or
former employees undsr collective bargaining or othar agresements
that may exist or have sxisted bstwsen Lessor and its employees, or

any of them.

SECTION X
IGAT P

SECTION 10.01 -~ During the term hereof, Lasses will pay all

bills for water, sewver, gas and electric service to the Lsased

Fremises. If Lassor 1s required to, or doss pay, any such bills,
Lesses will promptly raimburss Lessor upen receipt of a bill or

bills therefor. If the Laased Premises ars not billed separately

but as a part of a larger tract or parcal. Lasses shall pay that
portion of such bills as is attributable to usage on or in
connection with the Leased Premises.

SECTION 10.02 -- During the term of the Lsase, Lessee will

comply with all applicable federal, state and munticipal lavs,
ordinancas. and regulations. ’

SECTION 10.03 -~ During the tsrm of the Leans, Leasee will

' compiy with all federal, state, and local laws, rules, rsgulations,

and ordinances controlling air, water, noise, hazardous waste,
solid wamte, and other pollution or relating to the storage,
transport, release, or disposal of hazardous materials, substances,
waste, or other pollutants. Except to the oxiant that such
activities are the responsibility of thas Lessor under
Section 10.04, Lesses at its own expense will make all
modiucationa. repairs, or additions to the Lasased Premises,
install and bear the expense Of any and all structures, devices, or

equipment, and implement and bear ths expense of any renedial
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action which may be required under any such laws, rules,
ragulations, ordinsnces, or judgments. During the term of this
Lease, Lassee will not dispoas of any wastes of any kind, whether
hazardous or not, on the ua-ﬁ Premises.

SECTION 10.04 ~~ Lesses assumas the risk of and agrees to
indemnify and hold Lessor harmless, and to defend Lessor against
and from any claims, costs, lisbilitiss, expenses (including
without limitation court costs and attorneys’ fees), or demands of
vhatsoever naturs or source for any contamination or Znvironmental
Problems, latent or obvious, discovared or undiscovered, in the
real and chattal proparty to ba convny.d hereundar; for personal
injury to or death of persons whomsoaver (including without
limitation smployees, agants or contractors of Louér. Lessee, OX
any third party), or property damage or destruction of whatsoevar
nsture (including without limitation property of Lessor or lLessee,
Or property in Lesszese's éu’u. custody, or comtrol, and third party
property), where such contaminacion, Environmesntal Problems, injury
or damage aArise out of acts, OmiSsSiOns Or avents occurring on the
Leased Premises after the Commencement Date. Lessor assumas the
risk of and agrees to indemnify and hold Lessee harmless, and to
defend Lessee against and from any claims, costs, liabilities,
expenses (including without limitation court costs and attorney
fees), or demands of whatsosver nature or source for any
contamination or Environmental Prohlems, latent or obvious,
discovered or undiscoversd, in the real and chettal proparty to be
éonvoyod hereunder, for permonal 1njury to or death of parsons
whomscever (including without limitation employeses, lgonti or
contractors of ﬁeuo:. Lesses or any third party) oxr property
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damage or destruction of whatsoever nature (including without
lmitacion proparty of Lessor Or Lassee, O property in its or

~ their care, custody or centrol, and third party property) where
‘tuch contamination, Environmental Problems, injury or damage arise

out of acts, omissions or svents occurxring on the Lesassd Premises
p:.tor to the Commencement Dats, provided, houovc:. Lesses has the
burd.n of proving such contamination, Environmental Problems,

_injury or damage arose out of such pre-Commencement Date acts,
omission or events. »

"Environmental Probleas” means any cause or action under
the federal Compreshensive Environmental Response Compansation and
Liability Act of 1980 (as amended) and any cause or action arising
irom similar federal, state or local legislarion or othar mios of
law, and private causes cf action of whatsver nature idu.ch arise
from -gw:.mnm-ntai damage, contamination, toxic wastes or similar
causes: »

1Z Lessor‘s indemnification of Lesses for such
contamination or Eavircamental Problems bescomes sffective, Lessor
has the right toO assume sole control of and/or implement any arder,
demand, plan or request, or defend against any cause of action of
whatevar nature using iegal and technical counsel of its choosing.

' SECTION 10.05 ~- Lesses will promptly furnish Lessor writtesn
notice of any and all (i) releases of hazardous wastes oY
substances of which it becomes aware which occur during the term of
this Leasas whenever such relesases are raguired to be reported to
any federal, state, or local authority, and {ii) alleged water orxr
air permit condition violations, and {i1{i) any notitficacion
received by Lessee alleging any violation of any state, fedsral or
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lozal statute, ordinance, ruling, order or rsgulation pertaining to

environmental protection and/or hazardous materisl, handiing

transportation or storage. TO the extent practicable, such written
notice will identify the substance releases, the amount released,
and ths msasurss undertaken teo clean up and remove the resleased
material and any contaminated soil or water, will identify the
nature and extent af the slleged viclation and the measures taken

to eliminace the violation, and Will certify that Lessee has

" complied with all applicable regulations, ordera, judgments or

decrees in connection tharewith, or the date by which such
compliance is expacted. Leasses will also provide Lassor with
copies of any and all reports made to any governmental agency which
rslate to such relesses or such alleged viclarions during the term
of this Lease. |

SECTION 10.06 -- During the term of this Lease, Lasssor will
‘have the right to anter t!fo Leasesd Premises for the purpose of

inspecting t-.ho Leased Premises to ensure compliance with the

requirements of this Leasne. If lLessor detects any viclation,
including any contamination of the Leased Premises which it deems
to be the responsibility of Lessee under this s-:ginn X, Lasscr
will notify Lasses of the violation. Upon receipt of such notics
Lassse will take immediate steps to eliminate the viclation or
remcve the contamination to the satisfaction of any governmental
agency with jurisdiction over the subject matter of tha violation.
Should Lessea inadequately remedy or fail to eliminate the
violation, Lessor or its representativs will have the right, but
not the obligation, to enter the Leased Premises and to take
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whataver corrective actiocn Lessor deems necessary to eliminate the
viclation, at the sale axpanse of Lesses.

SECTION 10.07 -- Regardless of any acguiescence by Lessor,
Lesses will (1) indemnify and hold harmless Lassor and its
officers, agents, employess, lasssors, parsnt corporation,
subsidiaries, affiliates, successors, and assigns <from all
liability, costs, expanses, fines, or panalties resulting from any

violation of any fedsral, state, or local law, rule, regulation, or

‘ordinance controlling air, water, noise, hasardous waste, solid

wasta, or other pollution or rslatiang to the storags, transport,

~ release, or disposal of hazardous materials, substances, wastes, or

other pollutants arising out of Lessea's goperation of the Leaased
Pramises and from any violations of this Section X, (i) reimburse
Leamor and lts officars, agents, employees, lessors, parant
corporation, submidiaries, atfiliates, successors, and assigns for
all costs and expanses incurrsd by Lessor or its officers, agents,
szployess, lessors, parent corporation, subsidiarxies, affiliates,
successors, and assigns in eliminating or remedying such
violations, pollution, or contamination, and (iii) reimburse and
hold harmless Lessor and its étfl.cara, agants, employess, lessors,
-pmn: corporation, subsidiaries, affiliates, successors, and
assigns from any and all costs, expenses, attorneys' fees, and
penalties, fines, or civil judgments sought or obtained against
Lessor or Iits officers, agents, employees, lesscrs, parent
corporation, subsidiaries, affiliates, successors, and assigns as
a result of Lesses's lease and operation of the Lsased Pramises orxr
any ralasase or dispozal of any hazardous matarial, substance,
waste, or othar pollutant onto or inte the ground or into the water
24
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or air from or upon the Leased Premises during the term of this
Lease; PROVIDED, HOWEVER, that Lessees shall have no cbligation or
liability where such release or disposal is attributable to acts or

caissions of Lessor, its agents, employees or third parties acting
und_cr Lessor’s authority.

Lesses waives and will not assert as a defense against

Lessor any statute of limitations applicable to any controversy or

'd&-puu arising under this Section X, and Lesses will not ralse or

plead a statute of limitations defense against Lessor or its

lessozrs in any action arising out of Lesses's fallure to comply

'\_vit.h this Section X.

SECTION XI
EMINENRT DOMAIN

SECTION 11.01 -~ In the evant that at any time during the term
of this Lease thes whole or any part of the Leased Premises shall be
taken by any lawful power by the exercise of the right of eminent

domain for any public or quasi-public purpose the following
provisions shall be applicables

SECTION 11.02 -~ If such procesding shall result in the taking
of the whole or a portion of the Leased Premises which materially
intexferes with Lesnse's use of the Leased Premises for railrxcad
purposes, ﬂaaou shall have the xright, upon written notice to
‘Lesao;:. to terxminate this Lease in itz entirety. In that event,
and subject to any necessary reagulatory approvals or exsmptions,
this Lease shall terminate and expire on ths date title to the
Leased Premises vests in the condemning suthority, and the rent and
other sums or charges provided in this Lease shall be adjusted as

of the date of such vesting.
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SECTIOR 11.03 -- If such proceeding shall result in the taking
of lass than all of the Leased Premises which doss not materially
interiezre with Lessas’'s use of the Ll_l-ud Premimes -£o0r raflroad

purposes, then the Leass shall continue £O0r the balance of its term

as to the part of the leased Premises remaining, without any
reduction, abatament or effect upon the rent or any other sum ox
charge to be paid by the Lasses under the provisions of this Leasa.

SECTION 11.04 -~ Except as otherwise axjaruuly pi:ovxaoa in

" this Section, Lessor shall be entitled to any and all funds payable

for the total or partial taking of the Leased Premises without any
participation by Lessee; provided, howsver, that nothing contained

herein shall be construed to preclude lLessse from prosecuting any

clain dizrsctly aqnntt. the condman' anthciuty for loxs of its

business or £or the value of its iu--ho;d estate.

SECTION 11.0% -~ Each party shall provide prompt notice to the
other party of any esinent domain proceeding involving the Leased
Premisesn. Each party shall ’bc entitled to participate in any such

proceeding, at its own expense, and to consult with the other

party, its attorneys, and axpertx. Lasaes and Lassor zhall nake

all reasonabla efforts to cooperate with each other in the defensa
of such proceedings and to use thair bast efforts to ensure
Lesscee's continued ability to use the Lesased Prsmizes for the

conduct of freight railroad oparations.

SECTION XIX :
INSURANCE AND INDEMNIFICATION

SECTION 12.01 ~- Except where the sole proximats cause of any
injury, desath, loss or damage is the negligence of LesROr, it=

agents or employees, Laszae shall protact, defend, hold harmless,
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and indemnify Lassor from and against any and all liability,
expense, cost, claim or suit, including attorney's fess, incurred
by or assessad against Lessor, its agents, servants, affiliated
companies and its successors and assigns on account of injuries,
death, or property loas or damage arising from Lessee's use,
operaticon oxr maintenance of the Leased Premises, it alsc being thes
intent of the parties that Lessse shall indemnify Lessor for any
nagligence on Lassor's part which may contribute tO any .auch
injury, death, loss or damage; PROVIDED, HOWEVER, that all
lisbility, including liability for any injury, death, loms, or
damnges 'u-uinq in connection with toxic wasta or environmental

-conditions shall be governsd by the p_rov.i.ﬂ.ons of Section 10.04

hereof. |

. SECTION 12.02 --  Notwithstanding the provisions of
Secticn 12.01, Lesses will be abso_luuly uipomibh for and will
indemnify, defend and save nmlo-i I.uaoir and its officers,

agents, employees, atffiliates, successors, and assigns from all

liability, claims, penalties, fines, expanses, damages, and cCosts,

- including attorney's fees, arising from Lessee’'s violation of or

from its failure toc comply with any provisions of this Leaase,
regardlaess of whether contributed t0 by any negligence of Lessor ox
its officerz, agents, employees, or affiliates, but not if due

sclely to the gross nagligence of Lassor, its officers, agants,
employees or affiliates.

SECTION 12.03 -- Lassee shall, at its own scole coat and
expense, procurs the following kinds of vl.xuu:anco for the term of
this agreement commencing as of the date of Closing and promptly
pay when due all p:uxm tor that insurance. Upon the failure of |
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lassee to maintain insurance as provided herein, Lesscor shail have
the right, after giving Lesaee ten days written notice, to obtain
such insurance and Lessee shall promptly reimburse Lessor for that
expenss. The following minimum insurance coverags shall be kept in
torce during the ter) of this Agresment:

Comprehensive Railroad Liability insurance providing
bodily - injury, including death, personal injury and
property damags coverage with & combined single limit of
at least $10,000,000 each occurrance or claim and a
general aggregate limit of at least $10,000,000. This
insurance shall contain Broad Yorm Contractual Liability
covaring the indemnity provisions contained in this Lease
(150 Porm GL 24 14 or esguivalent), severadbility of
interests and name Lessor as an additional insured with
zTespect to all liabilities arising out of Leasea's
obligation to Lessor in the Leass. If coverage is
purchased on a "claims made* basis it shall provide for
at least a thres (3) ysar extended rsporting or discovery
pariod, which shall bes inveked should insurance covering
the time pericd of this Lease bs canceled unless replaced
with a policy containing the same Retro Annivarsary Date
as the policy being replaced.

SECTION 12.04 -~ Lesswe warrants that this Lease has been
reviewed with its Lﬁnuraaco agent(s)/broker(s) and the
agent (s)/broker(s) has been instructsd to procure the lnsurance
coverage required herein and name Lessor as additional insured with
respect to all liabilities arising out of Lesses's obligation to

Lessor.

SECTION 12.05 -- Lesse® shall furnish to Lessor certificate(s)
of insurance evidencing the regquirsd coverage and sndorsemsnt(s)
and upon request a certified duplicate original of any aof those
policies. The insurance company({ies) 1issuing such pnlicy(ies)
shall notify Lessor in writing of any material alteration including
any change in the retroactive date in any "claims made" policies or
substantial reduction of ngg:oqaté limits, if such limites apply, or
cancellation thereof at least thirty (30) days prior thersto.
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SECTION 12.06 ~- The insurance policy(ies) shall be written by
& reputable insurance company or companies accaptable to Lessor or
vith a current Best's Insurance Guide Rating of B and Class X or
better. Such insurance company shall bes atthorized to transact

- bugineas in the Statas of Arkansas, Miasouri and Xansas.

SECTIOR 12.07 -- Insurance covarags provided in the amounts
ast forth harain shall not be construed to otharwise ralisve Lesine

. 'tm 1liability hersunder in excess of such coverags, nor shall it

preclude Lessee from taking such other action as is available to it
under any other provigion of this Agresement or otharwisae in law.
SECTION 12.08 -- The limits of liability reguired under
Section 12.03 shall bs increased every five (%) years during the
term hereof and any extsnded term based on any incrsases or
‘decreases in the Producer Price Index, or any successor index, in

the same manner as rant adjustments ars calculated pursuant to
Section 4.04.

SECTION XIIX
ZRXES

SECTION 13.01 -~ It is understood and agreed that Lassas shall
pay all taxes and assessmants, genaral and special or otherwise

which may be levisd, assessed or imposed upon the lLaased Premises

' during the Lease Tearm. Lassea shall pay such taxes and assessments

directly to the taxing authorities on or bafors the due date, hut
reserves the right to contest any tax or assassment, in good falth,
by appropriate proceeding, as it may deem necessary or appropriate.

SECTION 13.02 -- Lassee shall bes liable for and pay all

special assessments and/or taxes levied against the Leased Premises
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as may be imposed by any taxing jurisdiction having authority in
the premises.

SECTION 13.03 -~ Real property ad_valorsm taxes, fees and
special assessments, if any, shall ba prorated bstwesn Lessor and
Lessee as of January 1, 1993. Lesses shall be responsible for

paying any and all such taxes, fess Or assesaments accruing after
Jannary 1, 1993.

SECTION XIV )
ES AND LIC g

SECTIOR 14.01 -- Lessor covenants and agrees to pay to the
Lﬁsu a portion of the ravenues collected by Lassor from use of
the lLesassd Premises pursuant to any easement, lease (excluding
leases of trackage) or license (excluding licenses of trackage)
affecting the ume of the Leased Premises (hereinafter referred to
as "Lessor Agressments”). The paymsnt to be pnld by Lesmsor in
connection with this provision will be fifty percent (50%) of all
amounts billed {as adjusted for the difference p.twun billings and

collectiaons for prior pariods) by Lessor pursuant tov Lessor
Agreaments payable semi-annually in arrears on January 31 and

July 31 of each year. Lesses shall not receive any amounts paid to
Lessor for preparation fees and for services perfcrmed by Lessor
pursuant to Section 14.03. At its discretion, Lessor may enterxr
into new Lessor Agrsaments applicable to the Leased Premizes
without Lessees's consent. Lessee shall notify Lesscor of any
attempt to locate new customers on the Leased Premises, Jincluding
the location aof the possible new cuxtomsrs. If Lessor desires to
lease the same portion of the Leased Premisges, Lessor shall provide
to Lessee thirty (10) days® ;dvanco notice of that intent.
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locatad hayond 50 feet of the canterline 6! any branch or main line
track, including arsas of any station ground providﬁ such areas
ars not besing used in connection with Lessee's rail fraight
operations. All proceeds from such real estate sales shall aeéme
solcly'( to Lessor and Lessee shall sither axecute an amendment to
this Lease which deletes any such sale pcépcr:.y from the

-d.ler.tpuon and terms hersof, or shall exscuts any ather document

reasonably necemsary to rsmove the encumbrance of this Lease from
such property.

SECTION 14.02 - The revenuss collected by Laszor described in
Section 14.01 shall not be prorated as of the Commencemant Date.
Lessor shall be entitled to resceive and retain ..u paymants dus and
payable prior to the Commaencement Date whether payable in advance
or in arrsars. If lessee i3 not in default under this Agrsement,
Lessee will receive revenues due snd payable prior to termination
hareof.

SECTION 14.03 - Prom and after the Commencement Date, Lessoxr
will manage all Lessor Agreements. From and after the Commencement
Date, Lessees will manage all agreements, other 'than Lessor
Agreements, applicable to the Leased Premises (hereinaftear referred
as "Lessee Agresments”). Lesses shall document all of such Lessee
Agreements using standardized forms preparsd and approved by Lessoxr
in accordance with Lessor's policies concerning hazardous matexials
storags and handling and engineering standards. Lessee shall not

executs or deliver any Leasee Agrsament, including any renewal,

termination or cancellation thereof, which deviates from Lessor‘'s
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standard forms, engineering standards or operating instcructions
without {£first receiving the written concurrence of Lessor.
Lessor’s concurrence or noa-concurrance (as the case may bs) shall

bo delivered toc Leaswe within thirty (30) days of Lassse's written
Tequest theratore.

All preparation fees and all sxpenses billed by Lassor
applicable to the Lessor Agreenents shall be retained by Lessor.
All preparation fees and expenses billed by I.onu applicable to
the Lassee Agrnnntl shall be retained by Lasses.

 SECTION 14.04 - Lesses shall not executs any Leases Agresments
atfecting the Leased Premisss having a term extending besyond the

. initilal tecm of this Lease (or beyond any given extended term which

may be in effect at the time of execution) without secucing

Lassor’'s express written consent.

Cancellation of any Lssses Agrsementc for any rsason
during the term of this Lesase must be approved, in advance and in
writing, by Lessor. This approval or non-approval (as the cass may
be) shall bs forwarded to Lessse within thim. (30) days of
Lassee's reguest therefore. '

'szc'non 14.0%5 - u-:eé shall carafully supervise the use of
the Leased Pmiacﬁ by any third party tn ensure that the valus of
the Leased Premises is not diminished by reason of such use. In
particular, Lessee shall .mur-- that (i) all uses of the Laased
Premises are pursuant to appropriate documentation and that all
unauthorized use is either covered by agresment or promptly removad
from the Leased Premises; (il) no use is permitted which could
Jeopardize the value of the Lesased Premises and that Lessee
Agreements for storage or handling o©f hazardous materisls are
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strictly in conformity with Lassor's policies; and (111) upon ths
termination of any Lessee Agreemant £Or any rsason whatsoever, the
Leased Premises ars cleared and restored 8&s requirsd by the terms

of the Lesszee Agreszents. In addit;on. if the unauthorized usa is

‘of a type which would be coversd by a Lessor Agresmsnt, Lassas

shall promptly bring the unauthorized use to Lasmor'’s attention.
SECTION 14.06 - Lessor ressrves the exclusive right to g:aﬁt
sasensnts or other. occupat:.ﬁna by coal slurry p.tp-uuu_. or fiber
optic or other communication systems or signboards. Any raquests
for such permitzs or eassmants shall be zasferrsd to Lessor for
appropriate action. I.nioé will give at least thirty (30) days
notice to L.u«‘ priocr to initiation of any easements or other

' o‘ccupu:ioni pursuant to this Section. Revenues from the qtan_tinq

by Lessor of those aq:c_mnﬁs shall accrus solely to Lessor. -

SECTION 14.07 - As soon as reasonably practicable after the
Commencement . Date, Lessor shall assign to lessee all Lesses
Agreements affecting the Lsased Premises and I.nni. shall assums
Lessor’'s duties and obligations thereunder.

SECTION XV
RNATION

SECTION 15.01 -~ This Lease may be terminatsd as follows:
(a) By Luaio or Lassor:

1. on or at any time prior to the Commencement Date if
any substantive condition unacceptable to Lesses or
to Lessor is imposad in the regulatory approvals
or examptions contemplated by Section V of this
Lease for Lessae’'s lease and operation of the
Leased Premises; '
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2. upon tha occurrence of an Evant of Default as
providad in Section XIX:

3. upon thirty (30) days’ notice to Lassee, as a
consequence of an uninterrupted abandonment or
discontinuance of operations, as the case may be,
for six (6) months by Lessee over any line sagment
of the Laased Premises (othar ‘ than an
inconsequential abandémut or discontinuance neot
affecting rail service genarally over the Line)
other than by reason of an svent of force majsure,
a lawtul embargo, or changes in the demand for
sarvice; or _

4. upon thirty (30) days' notice to Lessor, following
Lesssa's nbtainlng all necassary cregulatory

approvals or sxeasptions to po:i:l.t. Lesses to abandon
or disceatinue rail operations;

(b) By Lassor if lLesseea falils to provide a cors service of
six (6) days per wsak to customers located betwesn and including
Diaz Junction and Guion, Arkansas, PROVIDED, HOWEVER, that Lesses

shall have this obligation only if (1) volume on the Diaz Junction-

"Guion line (excluding unit coal trains) in any three (3) month

period is at laast eighty parcent (80%) of the 1981 volumas divided
by 4 and (Li) =uch cors sexrvice of six (6) days par wask was
r‘nqunud by any cuatomar locatad adjacent to the Diaz Junction-
Guion line and Lemsse failed to provide such services.

Lessee's failure .o maintain six (§) day per week service
cn the Diaz Junction-Guion portion of ths Lsased Premises will
subject Lessee to being placed on probationary status by Lessor
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pursuant tc writtan notice from Leasor, for a pericd of two (2)
zonths commencing no sariier than two (2) waeks after the date of
the notice from Lessor. If Lessee fails to hoth restore six (6)

day per weak service by the tima of commencemsnt of the

probationary period and maintain such service thronghout the

probationary period, Lassor, at its option, may terminate Lessee's
lease of tha Diaz Junction-Guion portion of the Leased Premises
effactive on or after three (3) months'’ written notics to i.---n
and Lessor t:h.n may again begin operation over the Diaz Junction-—
Guion portion of the lLeased Premises. Lesses agress to permit
lassor's immediate operation over the Diaz Juanction-Guion portion
af the Leased Pramises at no charge to Lessor to permit Lessor's
service to customers during the period bhetwasn the date of Lessor's
vritten notice of termination of the Leass and ths date of Lessor's
actual repossession of the Diaz Junction~Guion portion of the
Leased Premises. Lessor shall not exercise its rights hersunder if
Lessor agrees with Lessee that Lesses’'s- failurs to provide six (65
day per week service was due to a bona fide force maisure condition
resulting from Acts of God, war, 1n-u::.cﬁion or any like cause
beyond Lessee's control. The provisions of this Section shall not
apply to Lessee's operation over Lessor's Pfeiffer Spur, and Lessse

shall not be regquired to provids six (6) day per week sexvice ovexr
the Pteiffar Spur.

{¢) By Lassor pursuant to Section XIX. v
(d) By Leszee in the evant Lessor is no longsr able to
interchange traffic with tha Lessee at Xansas City, MO or Newport,

AR, or at an alternate location satisfactory to both Lemsea and
Lessor. |
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(e) In the avant that within 35S days after Commencesment Dat.c
(1) any of Lassor’'s labor organizations cause a work stoppage as a
rasult of this Lesass and Lassor 18 unable to negotiate a
satizfactory resolution with the orqau.tzati'oa or {ii) conditions
mcccptaﬁlo to Lessor are imposed by the Interstate Coomerce
commission Or & couxrt or other body, Lessor shall have tho- right,

. anyeime within such 355 day period, to texminate this Lease by

giving thirty (30) days’ written notice to Lessee. In such event
Lessee shall deliver possessiaon of the I.On".d Pramises to Lessor on

such 30th day, subjact to all nscessary pricr rsgulatory approvals
" or exemptions, and Lesses shall comply with the p:aviumu ot

Section XV within such thixty (30) day psriod. In the event Lessor

‘exercises this right of termination, it will pay Lessee a sum aqual
‘to the total of the Verified Costs incurrxed by Lessse in
_commencement af cperations on the Line, subjact tc a maximum of

"$250,000. "Verified Costs" shall mean costs incurred in purchases

of tangibles such as, but not limited to, capital improvaments,
computrers and ocffice and rsal property, title to which shall pass
to Lessor in the svent of a termination as provided for hersundexr.
Thereafter, Lassor will 91v§ Lessee the right of first refusal to

lease the Leased Premises, exercisable within one year following

. Lesaor's notlice to Lesses, Oon the same terms as set forth in this

Lesse, provided the conditions which caused termination pursugant to

this Section 15.01(d) have, in Lessor’s scle opinion, beemn
renedied.

{(£f) By Lassor or Lasses, by giving 30 days’ written notice to
the other party, in the event a court or cther body determines that

k1
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all or any of thes provisions of Section IV are unlawtul oxr
otherwiss unentorcesble.
~ SECTION 15.02 -- In the event of termination as provided in
Section 15.01 above, futurs rental shall be abated as of the date
Lesses ceases operation and no equity in title shall bs deemed to
have besn accumulated Dy Lesses except as provided in Section 8.03.
Lesses shall be liable for, and pay to Lessor, all rent accruing
prior to the date of such tarmination. _
SECTION 15.03 -~ In the avent this Leaase is terminated, Lessae
shall cooparate with Lassor and/or its designee in obtaining
operating rights equivalent toc thoss enjoyed by lesses. Lo-ia-
shall assign all Lessee agresements affecting the Leased Premise= to

Lassor. -

S!C'.fION 15.04 -= In the evant of termination -ot this Laase,
Lessee shall vacate the Laased Prsmises in an orderly manner. Upon
any termination resulting from an Event of Default by Lessee,
Lessor or its dezignee may imadiat-l.y re-enter and take possession
of the I..an‘nn Premises by providing written notice to Lessse that
this Lease has baen terminated. Upon any termination rasulting
from an Zvent of Default, Lessor may immediately assign this Lease
to a new lessees and that lessee may lmmediately begin opsracion
over the Leased Pramises pursuant to the terms of this Lease.
Lessor or its designes at Lessor's discretion may immesdiately begin
operation over the Leased Premises if Lessee ceases opesration on

the Leased Premises.

SECTION 15.05 -- Upon any termination of this Lease, lLesass
agrees to make available for sixty (60) days thereaftsr, without
charge, any improvements thereon which it may own or hold under
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isase (pursuant to Section 8.03 o= otherwise) to Lessor or its

designes for uss in rail freight service. For an additional period
ot l&xty (60) days, Lassor orx its designee may purchase such

{mprovemsnts at Bmacket value less Lessee’'s cost ©of removal;

PROVIDED, HOWEVER, that if Lasses recaives and 1is willing to accept

a bona fide offer to purchase any such improvenant(s), Lesses shall

notify Lessor and Lessor shall have the right to purchase the said
improvement for the same price atffared to Iassse within uttoin

(15) days of Lessor's receipt of such natice.

SECTION 15.06 -- Within thirzty (30) days of mutpg by Lessas
of Lessor’s notice of termination, or Lesses's notice to Lessor of
cermination, as provided for sbove, Lessee shall file any and all
required applications or £ilings with the ICC or “other body
reguesting and securing authority to abanden and cease operations
over the Leased P:ullui.- In the event Leases fzils, refuses or
naglects to take zuch action or tails to diligently pursus sams to
conclusion, Lessee agrees to pay to Lessor, as liquidated danagss,
the sum af $1 million per month for sach month during the firstc
yaar or portion thersaf fallowing such failure, retusal or neglect;
$2 million per month durihq the sacond such year: 35 milllon par
month during the third such year; and $10 millionm for every month
thereafter. " In the event of termination of this Agreement, Lasses

shall assign all agreements affecting the Leased Premises toO

usso:;

If Lassor terminates thia Lease as a result of the
imposition by the ICC of any conditions or restrictions which will
result in expenses, losses or damages to Lessor, Lessee may Agree,

in lieu of termimation, and upon consent of Lessor, which consent
38
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shall not be unreascnably withheld, to indemnify, reimburse and
hold Lessor _hamlnz from and against all such expsnses. costs and
damages far the duration of this Lease.

SECTION XVI
COMPLIANCE WITH LW

SECTION 16.01 -- Lesses agraas to comply with all provisions
of lav, and Laesses will not knowingly da, or permit to bs done,
upon or ahont. ths Laamed Premises, amhing forhidden by law or
ordinances. Lesses turgh‘.r agress tO use its best efforts to

secure all necessary govermmental authority for its aparation on
the Lesased Premises.

SECTION XVII
FORCE MAJEURE

SECTION 17.01 -- Lassee shall have no obl.iga::.on to cp.rata
over any portion of the L-a-d Pramises am to which it 1- prmntod
from operating by Acts of God, public authority, strikes, riots,

labor disputes, or any cause bayond its control; PROVIDED, HOWEVER,

Lessee shall use its bast sfforts to take whatever action is

neceRgary or npprapriai:o to bes able to resume its operations. In

- the event of damage or destruction csused by an Act of God, Lesses

shall commence repairs within 10 days of the occurresnce causing
same and shall pursus such repairs with zoanénablo diligence.
SECTIOR 17.02 ~- In the event the cost of such rapairs are
such that Lasses will be unable to recovar or recoup such costs
ui.t.hin a reasonable pesriod of time, not less tlun savan (7) years,
£allow1nq complation of the repairs, Lessaa may, upon verification
of the foregoing, seek relief from Lessor and raguest that Lessor
pexmit it to abandon the affected segmant of the line in guestion.
In the event Lessor datermines that Lessee will not in fact be able
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O racoup its repair costs, Leasor shall grant permission to Lessee
to seek abandonment from the ICC. In the event the ICC approves
such abandonment, this Lease shall bs amended to delste the segment
in question from this Lease, but rental shall remain the same.

SECTION XVIII
DEFEASANCE

SECTIOR 18.01 -~ Lessee shall not make any use of thes Leased
Premises inconsistent with Lessor's right, t&txq and intsrest

therein and which may cause the right to use and cccupy the Leased

Pramises to revert to any party othsr than Lessor or Railroad. So

long as the Leased Pramises are sufficient to permit Lessse to
‘operate bn;wun the termini described in Section I, this Leasa
shall not be affected by any dstermination, whether by judicial
order, decree or otherwise, that ownership of any portion of the
Leased Premises is vested in a parson other thanm Lassor or Lessee,
and there shall be no abatement of rent cm account of such
determination. Lessor and Lessee shall make all rsasonable efforts
to defand Lassor’'s tit;o to the Leased Pramises against any adverse
claims.

SECTION XIX
EVENTS OF DEFAULT

SECTION 15.01 ~- The following shall bs Events of Dafault:

{(a) Failure by Lessas t°©o uake payments of rent or other
ampunts due and payable for any reason arising in connection with
this Lease or Lessee's operation over the Leased Premises, and such
failure continues for ten (10) days following written demand
therefor.

(b} Filing of petition for bankruptcy, reorganization or
arrangement of Lessee by Lessse pursuant to the Bankzuptcy Reform
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Act or any similar procesding, which petition is nat dismissed
within thirty (30) days.

{€) Lesses breaches any provision of this Lease other than
Ior the payment of rent which ia subject to subparagraph (a) above,

and fails to cure such braach within thirty (30) days after receipt

af written notice of such breach from the Lessor or fails to
commence to cCure such defanlt within thirty (30) days, or, once
comasnced, f£ails to use due diligence to complets the cure.

" {d) Tha filing of any involuntary bankruptcy, mcivmh&p or
arrangament proceeading, which £iling is not diamissed within 120
days.

SECTION XX
BREACHPS; REMEDIVS

SECTION 20.01 -- Upen the cccurrence of any breach of any term
hersof the injured party shall notify the breaching party in
writing and specify the bresach and what corrective action ia
desired to cure the breach. it. upon the expiration of forty-five
(45) dayz from the receipt of said notice, the breach has not bean
cured (or, if such breach cannot ba cured within 49 days, steps
have not been taken to affect such cure and pursusd with all due
diligence within aaid period) and is a material breach, the injured
party shall have the right, at {ts sole option, to cure the brsach
if possible and be reimbursed by the breaching party for the cost
thereof, including any and all rassonable ittarney‘: feen, and for
any reasonably foresseabls consequential damages. Nothing herein
shall prevent the injured party from resorting to any othar remedy
permitted under this Leaase or at law or squity, including seeking
damages and/or specific performance, as shall be necessary or
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appropriate to make the injured party whole in the premises.
Failure of the injured party to demand or enforce a cure for breach
in one instance shall not be deened a waiver 0f its right to do so
for any subsequent bresach by the breaching party.

SECTION 20.02 -~ The failure of any party hereto to enforce at
any time any of the provisions of . this Laase or to exercise any
right or option. which is herein provided shall in no way be
construed to be a walver of such provision(s) as to the futura, nor
in any way to affect the validity of this Lease or any part hersof
or the rtth. of either party to thersafter snforce each and every
such prov'ihs.ton and to exercise any such riqhi or option. No waiver

 of any hrsach of this Leasa shall be hald tp be a waivar of any

other or subzegquent breach.

SECTION XXI
ARBITRATION

SECTION 21.01 ~- If at any time a question or controversy
shall arise betwesn the parties herstc in connsction with this
Lease upon which the parties cannot agree, (other than questions or
controversies arising under Secrions XIX or XX which shall not be
subject to arbitration), and Lf the parties agres to arbitration,
such .quostion ar controversy shall be submitted to and settled by
a single competent and disinterested arbitrator 1f the parties to
the dispute axe able to agres upon such single arbitrator within
tuanty (20) days after uriﬁt.n notice by one party aof lts desire
for arbitration to the other party. If the parties cannot so
agree, the party demanding such arbitration (the demanding party)
shall notify the other party (the noticed party) in writing of such
demand, stating the gquestion or guestions to bs submitted for
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decision and nominating one Arditrator. Within twenty (20) days
agtter receipt ©Of said notice, the noticed porty shall appoint an
arbitrator, notify the demanding party in writing of such
appointment, and at its aoption submit a counter-statsment of
question(s). Should the noticed party falil within twenty (20) days
atter receipt of such notice to name “.tu arbitrator, the arbitrator
for the demanding party shall select ons for the noticed party so
failing. The arhitrators so chosen shall select one additional
arbitrator to complate the board. If thay fail to agres upon an

additional arbitrator, the sams shall, upon application of any

party, be appointed by the Chief Judge (or acting Chief Judge) of
the United States District Court for the District of Missouri upon
application by any party after ten (10) days’ written notice to the
other party. '

Upon seleaction of the arbitrator(s), said arbitrator(s)
shall with reasonable diligsnce dsteraine the gquestions as
disclosed in the parties’' statements, shall give all parties
reascnable notice of the time and place (of which the arbitratox(s)
shall be the judge) of hearing evidence and argument, may take such
evideﬁce as they deen rsasonable or as eithesr party may submit with
witnesses required to be sworn, and may hear argumants of counsel
or others. If any arbhitrator declines or fails to act, the party
(oxr parties in the case ©of a single arbitrator) by whom he was
chosen or said judge shall appoint anoth;: to act in his placs.
After comsidering all evidence, testimony and arguments, said
single ardbitrator or the ujori.tjr of said board of Arbitrators
shall promptly state such decision or award in writing which shall
be final, binding and conclusive on all parties tc the arbitzration
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vhen deliversd to them. Until the arbitrator(s) shall iasue the
first decision orf award upon any gquestion submitted for
arbitration, performance under ths Lease shall continue in the
manner and form axisting prior to the rise of such question. After
delivery of said f£irst decision or award, esch party shall
forthwith comply with said first decision or awvard immediately
atter raceiving it. |

SECTION 21.02 -~ Each party to the arbitration shall pay the
compensation, costs and expenses of the arbitrator appointed in its
behalf and all feas and expenses of its own wl.tn-nova, exkibits and
counsel. The compansation, cost and axpenses of the single
arhitrator or the additicnal arbitrator in the board of arbitraters
shall be paid in equal shares by all parties to the arbitration.

The non-privilegesd books and. papers of all parties, as
far as they relate to any matter submitted for arhitration, shall

be opan to the examination of the other parties and the
arbitrator(s).

SECTION XXII
DIVISIONS, EQUIPMENT,
. COMMERCIAL SUPPORT, AAR AGREEMENTS
SECTION 22.01 -~ For the term of this Laase, Lessor will pay
Lessees revenue divisions per loaded car on traffic originating or
tazminating on the Leased Prmmises and Iinterchanged cars as

provided in Exhibit E attached harsto and incorporatad by reference

~ herein, which divizions shall bs subject to any RCAF increases or

decreases as shown on Exhibit E. Such incresases or decreases will
be calculated annually and only one adjustment to the divisions

shown in Exhibit E will be made and applied as of Decesbder 31st, tOo

>bo applicable teo the following calendar yeax.
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SECTION 22.02 -~ For the term of this Lesase, Lesscr agreses to
provide the aquipment and commexcial support as provided for in
Exnibit F.

SECTION 22.03 -~ ror the term of this Lease, Lessse agraes to
comply with and be legally bound by the terms and provisions of the
Association of American Rallroads' practices, rules, agrssments,
and circulars such as OT-55, claim handling, as they apply to

lading and equipment damage occurring while in Lassee's possession.

SECTION XXIIX
MISCELLANEOUS

SECTION 23.01 -- Entire Agreement. This Laase axpresses ths

~entire agresmsnt batwaan ths parr;&u and supersedes all prior ozal

or writtan agresments, cqmimntl. or understandings with respect
to th- ﬁttun provided for hersin, and no nodif.icattﬁn of this
Leass shall be binding upon the party affacted unless sst forth in
writing and duly executed by the affected party.

SECTION 23.02 -- Notices. All notices, demands, rasguests or
other communications which may be or are required to be given,
served or sent by any party to the other pursuant to this Laase
shall be in writing and shall be deemed to have been properly given
ar sent:

(a) If intended for Lessor, by mailing by rsgistered or
cartified mail, return receipt resguestad, with postage pxepaid,

addrexsed to Lessmar at:

Union Pacific Railroad Company

Missouri Pacific Rajilroad Company

1416 Dodge Street

Omaha, Nebrasks 68179

Attention: Senior Director Interline Marketing
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(b) If intendsd for Lesses, by mailing by rsgistared
or certified mail, return receipt requested, with postage prepaid,
addressed to Lasseae at:

Missouri & Northern Arkansas Railroad Company, Inc.
514 Rorth Orner

Carthags, MO 64836
Attantion: General Manager

SECTION 23.03 ~-- Each notics, demand, rsguest or communication
which shall be mailed by registered or certified wmail to any party
in the manner aforesaid shall be deemsd sufficiently given, served
or sent for all purposes at the time such notice, demand, requeat
or communication shall be either rscaived by the addrasses or
refused by the addresses upon presentation. Any party may change
ﬂu name of the recipient of any notice, or his ar her addrass, at
any time by complying with the foreagoing p:oco;lu:c.

SECTION 23.04 -- Binding Effect. This Lsase shall be binding
upon and inure to the benefit of Lessor and Lesses, and shall be
binding upon the successors and assigns of Lazses, subject to the
limitations hersinafter set forth. Lesses may not assign its rights
under this Lease or any intersst therein, or attempt to have any
other person assume its obligations under this Lease, without the
pricy | written cunaom:r of I.;uior. which consent shall not
unreasonably be withheld; PROVIDED, HOWEVER, in the event Lasree
alects to assign its interest in the Laasad Pramises, and Lessor
consants to this assignment, lLessee will first securs the approval
of the Interstate Commerce Commission, and/or, such other
regulatory approvals as may ba then rsquired; and PROVIDED FURTHER,
that Lessor has approved the financial condition and cperational
ab.t.l.tiy of the new Lesses, which approval will not be unrsasonadbly
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withheld and which evaluation of the new Lassee will be consistent
with then existing practices in the industry.

SECTION 23.03 -- Severability.. If <fulfillment of any

provision hereof or any transaction related herasto shall involve

transcending the limit of vnndzt.y prascribed by law, then the
obligation to be fulfilled shall be reduced to the limit of such
vnild.lty; and if any clauss or provision hersin .conutmd operates
or would prospectively operate to invalidate this Lsase in whole ox
in part, then such clause or provision only shall be held
insffective, as though not herein contained, and the remainder of
this Lease shall remain oparative and in full te_:c-o and effact.

SECTION 23.06 -- Headings. Article headings used in this
Lease are insertasd .tor convenience of referance only and shall not
be deemed to be a part of this Leasa for any purpose.

. 'SECTION 23.07 -- Governing Law. This Leass shall be governsd
and construed in accordance with the laws of the State of Migsouri.
It iz expressly agresd that no party may sue or comuence any
litigation against the other party unless such legal procseding is
brought in Faederal court in Missouri. Lesses‘'s operations under
this Lease =hall also combly with the applicable provisions of
Federal law and the applicable rules, rsgulations and policies of
any agency thereof. _

SECTION 23.08 -- Amendment. No modification, addition or
apandments to this Lsase or m of the Appendices shall be
effective unless and until such modification, addition or amendment
is in writing and signed by the partiess.

SECTION 23.09 ~-- gguntpmnl. This Lease may be executed in
any number of countarparts, aach of which shall be deamed to be an
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original and all of which together shall be deemed to be one and
the same instrument.

| SECTION 23.10 -~ Confidencislity. No party may disclose any
of tha terms of this Leame AQressent to any non-party without the
prior written consent of the cother party axcapt (1) as required by

law; (2) to a corporats parsnt, subsidiary or atfiliate; or (3) to

wd&tb_:l retained by a party for the purpose of assessing the
accuracy of charges, if, and only if, the auditor agrees in a

legally binding instrusent that it will abide by this

confidentiality clause as if auditor were a party to this Lease
Agresament. Each party agrees to indemnify the other from and
against any damage suffersd by a party u a result of any
disclosure in violation of this confidentiality yroviuon.

"IN wxmss WHEREQOF, the parties hexrsto have causad th).-
Agrssment to be duly executed on their behalf, as of the dats first

herein written.

MISSOURI PACIFIC RAILROAD COMPANY,

n X ol Ohdatd—
Title: ;= e ; LIS s *-a

£J@l¢-’f.'.e L-,c(p ,‘?’g"d/,‘y —¢.’ﬂil(

MISSOURI & NORTHERN ARKANSAS
RAILROAD COMPANY, INC.

Title: A

LISLE\ERALEAR . JEA
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CERTIFICATE OF SERVICE

I, Steven K. Strickland, do hereby certify that a copy of the foregoing has
been served upon all parties of record this 15th day of March 2006.

A St

Steven K. Strickland




