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1. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

BACKGROUND AND INTRODUCTION 

PLEASE STATE YOUR NAME AND BUSINESS ADDRESS. 

My name is Thomas D. Crowley. My business address is 1501 Duke 

Street, Suite 200, Alexandria, VA 22314-3449. 

BY WHOM ARE YOU EMPLOYED AND IN WHAT CAPACITY? 

I am an economist and President of L. E. Peabody & Associates, Inc., an 

economic consulting firm that specializes in fuel procurement, fuel 

management and fuel transportation matters. 

PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND 

PROFESSIONAL WORK EXPERIENCE. 

I have approximately 35 years of experience advising clients, including 

electric utility companies, on a wide variety of issues, including economic, 

marketing, transportation, fuel supply and fuel management problems. I 

have been involved in the negotiation of over 100 coal transportation 

agreements, as well as provided consultation relating to the administration 

of economic, operational, and logistical aspects of these agreements. In 

the course of performing these duties, I have obtained an intimate 

familiarity with the major western railroads, The BNSF Railway Company 

(“BNSF”) and Union Pacific Railroad Company (“UP”) (collectively the 

“Railroads”). This familiarity includes detailed knowledge of railroad 

operations in the principal coal supply regions they serve, including the 
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Southern Powder River Basin (“PRB”) coal fields located in Campbell and 

Converse Counties, Wyoming. A more complete statement of my 

background and qualifications is contained in EA1 Exhibit TDC-1. 

ON WHOSE BEHALF ARE YOU TESTIFYING? 

I am submitting this Rebuttal Testimony to the Arkansas Public Service 

Commission (“APSC” or the ‘Commission”) on behalf of Entergy 

Arkansas, Inc. (“EAI” or the “Company”). 

HAVE YOU READ MR. RALPH C. SMITH’S DIRECT TESTIMONY ON 

BEHALF OF THE APSC GENERAL STAFF (“STAFF”) FILED ON 

FEBRUARY 15,2006 IN THIS DOCKET? 

Yes. 

HAVE YOU READ MR. WILLIAM N. D’ONOFRIO’S PREPARED 

TESTIMONY ON BEHALF OF THE OFFICE OF THE ATTORNEY 

GENERAL OF THE STATE OF ARKANSAS (“AG”) FILED ON 

FEBRUARY 15,2006 IN THIS DOCKET? 

Yes. 

HAVE YOU READ MR. RANDALL J. FALKENBERG’S DIRECT 

TESTIMONY ON BEHALF OF THE ARKANSAS ELECTRIC ENERGY 
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CONSUMERS, INC. (“AEEC”) FILED ON FEBRUARY 15, 2006 IN THIS 

DOCKET? 

Yes. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

EA1 requested that I review the record in this case based on my 35 years 

of experience with fuel procurement, fuel management and fuel 

transportation matters. Based on this experience, I will offer expert 

rebuttal testimony on the reasonableness of EAl’s responses in 2005 to 

certain conditions relating to its coal supply and related delivery issues. I 

reviewed the Direct Testimonies of William M. Mohl and John P. Hurstell 

filed on November 30, 2005 on behalf of EA1 in this docket. I will also 

address comments made by Mr. D’Onofrio on behalf of the AG and 

Mr. Falkenberg on behalf of the AEEC in their pre-filed testimony in this 

investigation. Specifically, my Rebuttal Testimony in this Docket will 

address the following topics: 

an overview of the state of coal transportation from the PRB, including 

the unique and unprecedented events that resulted in the Railroads’ 

claims of force majeure and subsequent inability to deliver contracted 

quanti ties of coal; 

an overview of coal transportation agreements from the PRB and the 

status of contracts with rail transporters, particularly the Railroads; 
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II. 

Q. 

A. 

0 a discussion of EAl’s coal transportation contract as it relates to other 

similarly situated contracts; 

a view of the reasonableness of EAl’s action regarding inventory 

management leading up to and following the disruption of coal delivery 

service; and 

a discussion of various assertions made by Messrs. Smith, D’Onofrio 

and Falkenberg in their testimonies relating to these subjects. 

OVERVIEW OF THE STATE OF COAL TRANSPORTATION FROM THE 

POWDER RIVER BASIN 

PLEASE EXPLAIN YOUR UNDERSTANDING OF THE MANNER IN 

WHICH EA1 RECEIVES COAL. 

As explained by EA1 Witness William M. Mohl in his direct testimony, EA1 

procures PRB coal through long-term (greater than 3 years), intermediate 

term (1 to 3 years) and short-term (less than 1 year) contracts. Two-thirds 

of White Bluff Steam Electric Station (“White Bluff) coal is procured 

through intermediate term contracts with the balance acquired through 

short-term contracts. Ninety to 95 percent of Independence Steam 

Electric Station (“ISES”) coal is procured via long-term contracts with the 

balance acquired through spot market purchases. 

The vast majority of PRB coal is transported to EAl’s plants in EA1 

owned railcars by either UP or BNSF. The Railroads also are required 
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under the underlying transportation 

agreements. UP transports all coal moving to ISES and approximately 

of the coal moving to White Bluff. BNSF transports the 

remaining coal to White Bluff. According to the testimony of Mr. Mohl, 

since 2002 UP has delivered approximately per year to 

ISES and White Bluff combined, and BNSF has delivered approximately 

per year to White Bluff. 

DO YOU AGREE WITH MR. MOHL’S TESTIMONY THAT PRB COAL IS 

A DESIRABLE SOURCE OF COAL? 

Yes. The PRB is an extremely desirable source of coal. As a result of the 

oil embargo of 1973 and the nation’s ensuing energy crisis, the Federal 

Government required most electric utilities to use only coal in new facilities 

and/or to convert facilities from oil and natural gas to coal. The PRB, 

which straddles the states of Wyoming and Montana, contains the world’s 

largest proven reserves of low-sulfur sub-bituminous coal. Several large 

mines produce coal from reserves in the PRB. In the mid 1970s, PRB 

coal was abundant, easily mined, and lower priced than alternative 

sources of coal and rail transportation was available from BNSF’s 

predecessor, the Burlington Northern Railroad Company (“BN”). 

In the mid-1980s rail competition was introduced into the PRB. 

This sparked a period of intense competition between the UP and BNSF 

for transportation services, which ultimately benefited consumers in the 
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Q. 

A. 

form of lower delivered fuel costs and further enhanced the desirability of 

PRB coal. Throughout the 1980s and until recently, PRB coal was the 

most competitive coal option for most Midwestern utilities and utilities as 

far south as EAI. 

CAN YOU ELABORATE ON HOW THE INTRODUCTION OF RAIL 

COMPETITION IMPACTED COAL TRANSPORTATION FROM THE 

PRB? 

Yes. When the coal reserves in the PRB were first developed in the 

mid-l970s, BN was the only rail carrier that served the region. BN used 

its monopoly position to attempt to impose predatory and unlawfully high 

freight rates on coal purchased from PRB mines, resulting in numerous 

maximum rate proceedings before the Interstate Commerce Commission, 

including one brought by EAl’s predecessor company, Arkansas Power & 

Light Company (“AP&L”). As these rate proceedings were moving through 

the administrative and judicial venues, rail competition was introduced into 

the PRB in 1984 when UP, in partnership with the Chicago & 

Northwestern Railroad, with which it has since merged, began providing 

limited service in the southern-most part of the PRB. Subsequently, UP 

and BN reached an agreement which allowed UP to gain access to all of 

the Southern PRB. Pursuant to this agreement, UP was provided access 

to eleven Southern PRB mines located between Converse and Caballo, 

Wyoming. This line is commonly referred to as the “Joint Line.” BNSF, 
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Q. 

A. 

Q. 

A. 

however, continues to be the only rail carrier serving the Northern portion 

of the PRB, i.e., a group of six mines located north of Gillette, Wyoming. 

Unlike UP, BNSF has the ability to move coal out of both the Northern and 

Southern ends of the PRB, whereas UP is limited to moving coal only in a 

southerly direction out of the PRB. 

PRB volume originating on the Joint Line has grown from 

approximately 76 million tons in 1984 to nearly 350 million tons in 2005. 

During this timeframe, BNSF and UP have vigorously competed for 

market share. Whereas BNSF originated virtually all of the Joint Line 

tonnage, by 2004 UP’S market share had grown to slightly more than half 

of all PRB Joint Line originations. Prior to 2004, UP aggressively priced its 

service in building its market share, causing BNSF to respond with equally 

aggressive pricing to maintain its market position. 

HOW LONG HAS EA1 BEEN RECEIVING PRB COAL? 

EA1 was one of the first shippers of PRB coal. EA1 has been receiving and 

burning PRB coal at White Bluff and ISES since the inception of 

operations in 1980 and 1983, respectively. 

HAS EAI’S COAL ALWAYS MOVED UNDER CONTRACT? 

No. Initially, EAI’s Arkansas movements were transported pursuant to 

common carrier tariffs. With the passage of the Staggers Rail Act of 1980, 

transportation contracts became legally enforceable. EA1 was one of the 
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22 Q. ARE YOU FAMILIAR WITH EAI’S COAL TRANSPORTATION 

23 AGREE M E NTS? 

first utility shippers to take advantage of this law. In July of 1983 EAl’s 

predecessor, AP&L, entered into two long-term Coal Transportation 

Agreements governing the movement of coal from the PRB to White Bluff 

and ISES: (1) an agreement (ICC-UP-C-0505) covering the transportation 

of coal from PRB origins to Kansas City was entered between AP&L, UP, 

Western Rail Properties, Inc. and Chicago & Northwestern Transportation 

Company; and (2) an agreement (ICC-MP-C-0430) covering the 

transportation of coal from Kansas City to the plants was entered between 

AP&L and the Missouri Pacific Railroad Company (“MP”). Coal moving to 

ISES and White Bluff has moved under these Agreements, and 

subsequent amendments since that time. In 2002, Entergy and UP 

consolidated these Agreements into one Agreement (UP-C-37743), that 

covers the transportation of PRB coal to EAl’s Arkansas plants for a term 

running through . In addition, EA1 is also a party to a 

contract with the BNSF Railway Company, providing for the transportation 

of PRB coal to its White Bluff plant. The BNSF agreement has a term that 

expires at the end of 
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Yes. I have advised EA1 on certain matters under those Agreements over 

the years, such as operation of rail rate adjustment procedures, equipment 

issues, and rail costing analyses. I also served as an expert witness on 

rail transportation matters and EAl’s damages in connection with its 

litigation against the UP relating to delivery shortfalls in connection with 

UP’s 1997-1998 service crisis related to its merger with the Southern 

Pacific Railroad. In connection with that function, I also reviewed and 

advised EA1 concerning the current transportation agreement with UP 

(UP-C-37743), which was a part of the settlement of the service litigation. 

WERE THE INCREASED CYCLE TIMES AND SHORTAGE OF 

RAILCARS DURING MID-2004 AND 2005 DESCRIBED BY MR. MOHL 

UNIQUE TO EAI? 

No. Based on my extensive work with PRB coal shippers, I know that 

nearly all PRB supplied utilities also have been adversely affected by 

BNSF’s and UP’s poor service. The Railroads’ poor service is a result, in 

part, of shortages of rail cars, locomotives and crews - which has 

contributed to the increases in cycle times and under-delivery of declared 

tonnages for PRB coal shippers. In the course of my work, I have 

reviewed Federal Energy Regulatory Commission and Securities and 

Exchange Commission filings, press releases by various utilities and trade 

press articles that demonstrate that increased cycle times and reduced 

delivery volumes is a widespread problem for PRB coal burning utilities. 
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Through these public sources, I am aware of 20 different utilities reporting 

problems similar to those experienced by EAI. A list of these utilities is 

attached to my testimony at EA1 EXHIBIT TDC-2. 

Q. ARE THE TONNAGE SHORTFALLS EXPERIENCED BY EA1 UNDER ITS 

RAI L TRANS PO RTATlO N AGREEMENT U N I Q U E? 

A. No. As stated above this is an industry wide problem. Of those utilities 

reporting delivery shortfalls, the amount of the shortfall appears to be 

similar across all of the utilities, Le., like EAI, other utilities are receiving 

only 80 to 85 percent of their declared volumes. 

Q. HOW WOULD YOU DESCRIBE THE CAUSE OF THE REDUCTIONS IN 

DELIVERIES OF POWDER RIVER BASIN COAL BEGINNING IN 

MAY 2005? 

A. The Railroads have cited a number of factors as the cause for the 

reductions in deliveries of PRB coal. In addition to the causes identified in 

Mr. Mohl’s testimony, i.e., the force majeure event relating to the 

derailment and weather event that caused the fouling of the ballast on a 

substantial portion of UP’S coal route, the Railroads have claimed that the 

impact of these events was exacerbated by increased demand for PRB 

coal. 
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Q. IN YOUR OPINION SHOULD EA1 HAVE ANTICIPATED AN INCREASED 

LIKELIHOOD OF A PROLONGED SERVICE DISRUPTION IN 2005? 

No. In addition to Mr. Mohl’s observations, I think it was reasonable for 

EA1 to plan its inventory and coal burn based on the assumption that there 

would not be any significant disruptions in service for two reasons. 

A. 

First, historically UP has been extremely reluctant to declare force 

majeure under the agreement. In the 22 years between 1983 and 2004, 

there have been only claims of force majeure. Copies of 

correspondence relating to these claims are attached to my testimony at 

EA1 Exhibit TDC-3 which has been designated as Highly Sensitive 

Protected Information. With the exception of the force majeure claim 

relating to the 1993 Midwestern floods, the other claims lasted an 

average of approximately days. Typically, the events related to either 

derailments, isolated tracklfacility failures, or severe weather conditions. 

None of these events related to the type of extensive maintenance 

program that UP engaged in during the period of the claimed 2005 force 

majeure. 

Second, with the exception of the 1993 floods, the only other 

prolonged service disruption related to UP’S system-wide service 

meltdown following its merger with the Southern Pacific Railroad in 1997- 

1998. Notably, UP did not declare force majeure during this difficult time 
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period, which many, including UP’s Chairman Dick Davidson, labeled as 

the worst rail service crisis in the history of United States railroads.’ 

By contrast, since January 1, 2005, UP has declared force majeure 

times under the Agreement. The most significant of these claims 

was UP’s May 2005 force majeure claim relating to an isolated derailment 

on the Joint Line. UP relied on this isolated event coupled with adverse 

weather conditions, as a basis to embark on a seven-month maintenance 

blitz during which it suspended its performance of volume obligations to 

EA1 and all of its other coal shippers. This type of force majeure claim is 

unprecedented and was unlike any event ever experienced by coal 

shippers since coal has moved out of the PRB. 

Given the history of UP’s force majeure claims under the 

13 

14 

15 

16 

17 

18 

Agreement prior to 2005, both in terms of frequency and in terms of 

duration of the claimed event, there was no reason that EA1 should have 

anticipated a seven-month force majeure claim in 2005. Similarly, there 

was absolutely no basis to believe that UP was headed for a service 

disruption that would rival the disruptions it experienced in connection with 

the 1993 floods or 1997-1998 service crisis. 

See, STB Ex Parte No. 582, Public Views on Major Rail Consolidations, Comments of 
the Society of Plastics Industry, Inc., at 3 (February 29, 2000) (quoting Dick Davidson’s statement 
that the UP/SP meltdown was “the worst rail crisis in modern history”); United Transportation 
Union Online Edition, July 1998 (referring to UP/SP service crisis as “worst rail crisis in U.S. 
history”); Lubbockonline.com, October 28, 1997 (quoting Texas Railroad Commission Chairman 
Charles Matthews for proposition that “[Tlhis is the worst rail crisis in the history of the United 
States”). 

1 
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Q. ARE YOU AWARE OF THE STEPS THAT EA1 TOOK IN ORDER TO TRY 

TO GET THE RAILROADS TO DELIVER MORE COAL IN 2005? 

Yes. I have reviewed Mr. Mohl’s description in his Direct Testimony of 

the various actions taken by EA1 to supplement coal deliveries. These 

steps included: 

A. 

Leasing an additional trainset from BNSF; 

Entering into swap agreements with other utilities in order to 

improve the utilization of each of their respective trainsets; 

Entering into an agreement with BNSF such that it will deliver 

some of the trains that UP has refused to move on EAl’s behalf; 

Expediting the maintenance cycle of its trainsets to improve 

their utilization; and 

Preauthorizing UP and BNSF to divert empty trains in the PRB 

to mines where the train does not have to be held waiting for a 

slot to be loaded. 

In addition, as Mr. Mohl explains, EA1 has also been proactive in seeking 

solutions outside of its transportation agreements, including pursuit of 

alternative sources of fuel, such as Colorado coal, New Mexico coal, 

Indonesian coal, Colombian coal and Arkansas lignite. 
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ARE YOU AWARE OF THE STEPS THAT OTHER SHIPPERS WERE 

TAKING DURING THE SAME TIME FRAME IN ORDER TO TRY TO GET 

MORE COAL? 

Yes. In the course of my consulting practice, I am in regular contact with 

numerous coal-burning utilities that ship large quantities of PRB coal. 

Based on these contacts, as well as my regular review of information 

available publicly through regulatory filings and the trade press, I am 

familiar with the steps that other utilities have taken to supplement coal 

deliveries and manage their dwindling coal inventories. Generally, the 

steps taken by these utilities have been similar to the steps taken by EAI, 

as described in Mr. Mohl’s testimony. 

BASED ON THIS FAMILIARITY, DO YOU HAVE AN OPINION AS TO 

WHETHER EAI’S EFFORTS TO OBTAIN COAL DELIVERIES WERE 

REASONABLE UNDER THE CIRCUMSTANCES? 

Yes. EA1 has been one of the more aggressive utilities in making requests 

to the Railroads for supplemental coal deliveries, and in exploring potential 

alternative fuel options. The reasonableness and diligence of these efforts 

must be considered in the proper context of each utility’s individual 

circumstances and what was reasonably known at the time that its 

decisions were being made. Given the information that was available to 

EA1 going into 2005, as well as the logistical, contractual, and economic 

circumstances relating to EAI’s use of potential fuel alternatives, it is 
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evident to me that EA1 has acted reasonably in exploring all feasible 

means to reduce the impacts of the Railroads’ delivery problems. 

COAL TRANSPORTATION CONTRACTS 

DO EAI’S CURRENT COAL TRANSPORTATION CONTRACTS WITH 

THE RAILROADS CONTAIN ANY PROTECTIONS AGAINST THE TYPE 

OF SERVICE DISRUPTIONS EXPERIENCED IN 2005? 

Yes. EA1 has several contract provisions to provide protection from 

service failures. These include: 

DID EA1 MAKE ANY CHANGES IN ITS AGREEMENT WITH UP IN 

RESPONSE TO THE PRIOR SERVICE DISRUPTIONS? 

Yes. The current UP contract (UP-C-37743) was negotiated in response 

to the 1997-1998 UP/SP merger related service failures. This contract 
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Q. 

A. 

Q. 

A. 

DOES EAI’S CURRENT CONTRACT WITH BNSF CONTAIN SIMILAR 

PROTECTIONS? 

Yes, with the exception that the BNSF Agreement 

IN YOUR OPINION ARE EAI’S CONTRACTS WITH THE RAILROADS 

DES I RABLE? 

Yes. Regrettably, the Railroads have been very clear with the PRB coal 

transportation marketplace that they are no longer interested in entering 

long-term contract arrangements with shippers. Instead, there has been a 

move away from contracts to what the Railroads are characterizing as 

public pricing documents. In 2003, BNSF published a comprehensive 

common carrier coal rate schedule, which set forth BNSF’s new rates for 

PRB coal moves. While most of these moves continued to move under 

confidential contract rates, BNSF indicated that upon expiration of the 

contracts the new higher common carrier rates would apply. 

In March 2004, UP joined BNSF in attempting to raise prices 

through the use of common carrier pricing when it published “UP Circular 

111, Unit Train Coal Common Carrier Circular, Applying on Unit Coal 

Trains from the Powder River Basin of Wyoming.” With the publication of 

this circular, UP announced and has implemented a policy whereby it is 

exiting PRB contract carriage as individual contracts expire and will move 

PRB coal only via its Circular 11 1 rates. In July 2004, BNSF responded 
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by publishing a new version of its common carrier tariff which contained 

even higher rates than those offered by UP. The move by both UP and 

BNSF away from confidential contract rates and to the exclusive use of 

public common carrier tariffs signals a new era of substantially higher 

prices with little or no service commitments for the movement of PRB coal. 

In addition, the Railroads are imposing substantial fuel surcharges 

on all new rates. Currently UP’S fuel surcharge is 17 percent of revenue 

and BNSF’s fuel surcharge is $0.21 per mile per carload, which if applied 

to EAI’s shipments to White Bluff would equal per carload or 

approximately percent of the current rate in shipper provided cars. By 

contrast , 

. We estimate that 

, will save Arkansas ratepayers approximately over this 

time period, based on current rates and fuel surcharge additives. 

18 

19 

20 

21 Q. ARE YOU FAMILIAR WITH THE TYPES OF DAMAGES THAT CAN BE 

22 CAUSED AS A RESULT OF THE NON-DELIVERY OF COAL UNDER A 
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COAL TRANSPORTATION AGREEMENT TO A COAL-BURNING 

UT I L I TY? 

Yes. I have evaluated such damage issues and offered expert testimony 

on this subject on many occasions. 

WHAT ARE LIQUIDATED DAMAGES? 

Liquidated damages is a term that is used to describe a contractually 

defined level of damages for specified breaches of a contract. Such 

provisions typically state the amount of the damages. In coal 

transportation agreements the liquidated damages amount is often stated 

as a percentage of the transportation rate as a specific dollar amount per 

ton and is intended by the parties as a pre-determined valuation of the 

damages for non-performance of a defined obligation. 

ARE LIQUIDATED DAMAGE PROVISIONS COMMON IN COAL 

TRANSPORTATION AGREEMENTS? 

Yes. 

IN YOUR OPINION, WHY ARE SUCH PROVISIONS COMMON IN COAL 

TRANSPORTATION CONTRACTS? 

Liquidated damage provisions can serve a useful purpose to both parties 

where the stipulated damage amount represents a reasonable, non-penal, 

estimate of the damages that may relate to a particular non-performance. 
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WHAT ARE ACTUAL DAMAGES? 

Actual damages are the damages that flow directly and naturally from the 

act of the breaching party. The intent of actual damages is to make the 

non-breaching party whole for its losses associated with a breach. 

HOW DO LIQUIDATED DAMAGES COMPARE TO ACTUAL DAMAGES 

THAT MAY BE ASSOCIATED WITH A BREACH OF CONTRACT UNDER 

COAL TRANSPORTATION AGREEMENTS? 

There often is no exact correlation between the stipulated liquidated 

damage amount and the actual damages that may be experienced from a 

breach. Particularly in the utility context, it is difficult to predict the extent 

of damages that will relate to a particular breach under a transportation 

agreement. Liquidated damages based on a percentage of the 

transportation rate may, or may not, be an appropriate measure of actual 

damages. 

YOU ALSO MENTIONED FORCE MAJEURE PROVISIONS. ARE 

FORCE MAJEURE PROVISIONS COMMON IN COAL 

TRANS PO RTAT IO N AG RE M E NTS? 

Yes. In my experience with negotiating, reviewing, and consulting on 

many coal transportation agreements I am unaware of any coal 

transportation agreement that does not include such provisions. 
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WHY ARE FORCE MAJEURE PROVISIONS INCLUDED? 

Force majeure provisions are included for the benefit of both the railroad 

and the shipper. The general purpose of such provisions is to relieve the 

parties’ from their respective performance obligations in situations where 

their performance has been prevented, in whole or in part, by events that 

are beyond their reasonable control. The scope of such provisions can 

vary, although most provisions protect against “Acts of God,” war, labor 

disruptions, and major equipment/facility failures that are not the product 

of negligence or failure to perform normal maintenance functions. 

IS IT REASONABLE FOR A UTILITY TO EXPECT A RAILROAD TO 

AGREE TO A TRANSPORTATION AGREEMENT THAT DOES NOT 

EXCUSE THE RAILROAD’S PERFORMANCE OBLIGATION IN THE 

EVENT OF A BONA FIDE FORCE MAJEURE? 

Absolutely not. 

DO THE EA1 AGREEMENTS CONTAIN FORCE MAJEURE AND 

LIQUIDATED DAMAGES PROVISIONS THAT COULD POTENTIALLY 

LIMIT THE REMEDIES THAT MIGHT OTHERWISE BE AVAILABLE FOR 

N ON-D ELIVERY OF COAL? 

I note that both the BNSF and UP agreements contain 
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I am aware that UP has several force majeure 

claims covering most of the second, third and fourth quarters of 2005, and 

that BSNF claimed force majeure for a roughly two-week period in late 

May-early June, 2005. I understand that EA1 has not conceded these 

claims. If the claims are valid, however, 

ARE YOU AWARE OF ANY UTILITY THAT HAS BROUGHT SUIT 

AGAINST THE RAILROADS DUE TO A LACK OF DELIVERY OF 

CONTRACT AMOUNTS OF COAL RELATING TO THE 2005 SERVICE 

DISRUPTION? 

No. While many utilities have experienced substantial shortfalls in their 

coal deliveries, no utility has commenced litigation against UP or BNSF 

relating to the 2005 force majeure claims. 

DO YOU HAVE AN OPINION AS TO WHY NO SHIPPERS HAVE 

COMMENCED LITIGATION AGAINST THE RAILROADS? 
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Q. 

A. 
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A. 

Many of these shippers are in the process of assessing the full extent of 

their claims against the Railroads. The force majeure claim by UP was not 

terminated until late November 2005. It is very unusual for a party to a 

coal transportation contract to file litigation before a claimed event has 

terminated. Instead, it is far more common to work with the carrier 

through the claimed event in efforts to maximize deliveries and mitigate 

damages. 

IN YOUR OPINION IS IT REASONABLE TO FOCUS ON MAXIMIZING 

DELIVERIES DURING A SERVICE DISRUPTION, AS OPPOSED TO 

INSTITUTING A DAMAGE ACTION? 

Yes. A utility cannot burn damages. The number one objective is to 

address the shortage. While instituting a legal action might be appropriate 

at some point in time, it is certainly reasonable to address the immediate 

need first - i.e., get the coal - before taking steps to seek legal relief. As 

long as this is done in a way that does not concede, or waive, any right to 

seek legal relief for damages caused by shortfalls in delivery, this 

approach is entirely reasonable. 

IN YOUR OPINION, HAS EAI’S RESPONSE TO THE CURRENT 

RAILROAD DELIVERY PROBLEM BEEN REASONABLE? 

Yes. First, the UP force majeure did not end until November 23, 2005. It 

would have been premature to initiate legal action prior to the end of the 
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force majeure as it would be impossible to fully understand the 

consequences of the delivery failures prior to that time. Second, based on 

my review of data produced in this proceeding, EA1 has diligently 

attempted to work with UP to keep as many of its trainsets in service as 

possible. Third, EA1 has been in discussions with the Railroads in an 

attempt to resolve the delivery failures. It is appropriate for EA1 to pursue 

its available options through these negotiations to determine if the issue 

can be resolved without expensive litigation. Finally, EA1 has preserved its 

rights and ability to pursue litigation if that becomes necessary. 

ARE YOU AWARE THAT EA1 HAS REPRESENTED THAT IT HAS NOT 

PERFORMED A DETAILED DAMAGES CALCULATION TO DATE? 

Yes. 

ON PAGE 16 OF MR. D’ONOFRIO’S TESTIMONY, HE ASSERTS THAT 

BECAUSE EA1 HAS NOT CALCULATED THE COST OF 

REPLACEMENT POWER RESULTING FROM THE CONTRACTUAL 

FAILURE OF THE RAILROADS, THEN EA1 IS NOT NOW PURSUING A 

DAMAGE CLAIM AGAINST THE RAILROADS. DO YOU AGREE? 

I disagree that the absence of a detailed damage calculation relating to 

the cost of replacement power due to the failure of the Railroads to deliver 

coal means that EA1 is not pursuing its rights with the Railroads. EA1 is 

certainly aware of the delivery shortfall. Like many other utilities, the best 
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remedy for EA1 would be actual delivery of the coal - that would enable 

EA1 to replenish its coal inventory stockpile and avoid any further 

increased costs of generation. I believe it is reasonable to pursue 

discussions with the Railroads towards that end, even without a precise 

damage calculation in hand. EAI, to my knowledge, has not taken any 

action that would preclude a damage action in the event they reach a point 

in discussions with the Railroads that confirms that value will not be 

provided without litigation. 

REASONABLENESS OF EAI’S ACTION IN REGARD TO INVENTORY 

MANAGEMENT 

HAVE YOU ADVISED AND CONSULTED WITH OTHER UTILITIES 

CONCERNING ISSUES RELATING TO INVENTORY MANAGEMENT 

DURING THE COURSE OF YOUR CONSULTING PRACTICE? 

Yes. 

IN YOUR EXPERIENCE, DO UTILITIES MAINTAIN AN INVENTORY 

LEVEL LARGE ENOUGH TO ALLOW THE UTILITY TO SUSTAIN 

NORMAL OPERATIONS THROUGH A SERIOUS DELIVERY SERVICE 

CRI S IS? 

No. The purpose of inventory is not to insure against extended service 

disruptions. Instead, utilities attempt to identify a level of inventory that will 

protect against reasonably foreseeable disruptions, and for reasonably 
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foreseeable durations. No utility could have been able to foresee the May 

2005 events or known how long the events would last. 

IN YOUR OPINION, SHOULD EA1 HAVE FORESEEN THE TYPE OF 

RAIL SERVICE DISRUPTION THAT WAS EXPERIENCED IN 2005? 

No. As stated previously, rail service disruptions of the extent 

experienced in 2005 could not have been foreseen. The prior disruptions 

had either been minor, or were historical anomalies that no reasonable 

utility had cause to expect would reoccur. 

WAS THERE ANY BASIS FOR UTILITIES TO BE CONCERNED THAT A 

PROLONGED DISRUPTION IN PRB COAL TRANSPORTATION WAS 

ON THE HORIZON GOING INTO 2005? 

No. Neither UP nor BNSF were involved in any merger in 2005. To the 

extent the Railroads indicated that they were concerned about the buildup 

of coal dust in the PRB, the electric utility industry believed that the 

Railroads were addressing the problem in their maintenance programs. In 

my view this assumption is reasonable. The Railroads’ rate structure is 

intended to recover its costs of providing service, which includes any costs 

associated with maintaining its lines. Neither BNSF, nor UP, provided 

any indications going into 2005 that they believed their respective rail 

systems, or the Joint Line, were in any way compromised by the build up 
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of coal dust to a level that would have required the extensive force 

majeure claim that UP imposed in 2005. 

HOW WAS THE RAILROADS’ PERFORMANCE IN THE 2000-2004 TIME 

PERIOD? 

EA1 was able to receive roughly 98.9 percent of its Annual Declarations 

during this time period. Given these service levels in the four years prior 

to 2005, EA1 had no reason to expect the major degradation in service it 

experienced in 2005. 

VARIOUS ASSERTIONS BY PARTIES TO THIS PROCEEDING 

IS IT YOUR OPINION, AS MR. D’ONOFRIO CONTENDS ON PAGE 19 

OF HIS TESTIMONY, THAT EA1 IS RESPONSIBLE FOR THE 

RAILROADS’ FAILURE TO PROPERLY MAINTAIN ITS TRACKS? 

No. The Railroads have a contractual obligation to move EAl’s declared 

tonnages. Implicit in this obligation is that the Railroads must provide the 

physical infrastructure required to deliver these tons. It is therefore the 

Railroads’ responsibility, not EAl’s, to maintain the track. As noted above, 

the Railroads’ pricing is designed to recover their costs and provide a 

return on their investment. Accordingly, in pricing their services to 

customers, such as EAI, one important component of the contract price is 

the cost of maintaining the facilities and equipment (including the track 

and roadbed) necessary to transport coal. EAl’s transportation costs 
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under its Agreements, accordingly, already reflect the cost of maintaining 

the Railroads’ equipment and facilities, and it would be unreasonable to 

expect EA1 to incur additional expenses in this regard. 

IS IT YOUR OPINION, AS MR. D’ONOFRIO CONTENDS ON PAGE 20 

OF HIS TESTIMONY, THAT EA1 ASSUMED AN ADDED OBLIGATION 

WHEN IT ENTERED INTO ARRANGEMENTS WITH SO FEW COAL 

SUPPLIERS AND TRANSPORTERS? 

With all due respect, Mr. D’Onofrio’s testimony in this regard reflects a 

complete lack of understanding of both the PRB transportation 

marketplace and the circumstances relating to EAI’s coal facilities. EAl’s 

decision to design and construct power plants to use PRB coal was one 

that has provided an enviable addition to EAl’s fuel diversity plans and has 

provided EAl’s customers many years of low-cost energy. The 

transportation of PRB coal to Arkansas is only available through UP or 

BNSF. There are no other rail transport options to EAl’s plants. These 

two railroads are the only carriers capable of serving the mine origins in 

the PRB. UP is the sole carrier capable of providing destination service at 

ISES, and UP and BNSF are the only two carriers that are capable of 

serving White Bluff. 

On pages 11 and 12 of Mr. D’Onofrio’s testimony, he seems to 

agree that the Company’s use of a diverse source of coal suppliers and 

varying length contracts is an accepted practice in the electric utility 
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industry. I agree that the Company’s strategy to use a variety of coal 

sources and both rail transporters is prudent coal supply management. 

Their use of coal suppliers that meet the particular design, operation and 

environmental requirements for their coal plants is also appropriate. 

Therefore, any suggestion that EA1 somehow acted unreasonably 

in “choosing” to limit itself to dealing with the only two Railroads that have 

access to the mines and that are the only two Railroads capable of serving 

EA1 at destination makes no sense and is not supported by any logical, 

reasoned analysis. 

DO YOU AGREE WITH MR. D’ONOFRIO’S STATEMENT AT PAGE 20 

THAT “IT IS SAFE TO SAY THAT THERE WERE WARNING SIGNS [OF 

A DISRUPTION] SOME TIME EARLIER?” 

No. I have reviewed Mr. D’Onofrio’s answers to EAl’s data requests and 

deposition transcript in this regard. He relies on EA1 discovery responses 

that identify past disruptions, without reflecting any understanding of the 

fact that these events were historical anomalies. As I note above, I do not 

believe it was reasonable to foresee a significant service disruption would 

occur in 2005 based on these past events. Mr. D’Onofrio offers no 

independent basis or expertise to warrant a different conclusion. 

WHAT IS YOUR OPINION ABOUT MR. D’ONOFRIO’S ALLEGATION 

THAT EAI’S INVENTORY LEVEL FAILED TO COMPLY WITH ITS 
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PUBLIC SERVICE OBLIGATION AND TO PROTECT RATEPAYERS’ 

INTERESTS? 

EA1 made reasonable efforts under the relevant circumstances to maintain 

adequate inventory levels. There is nothing unusual about EAl’s inventory 

levels in 2004 and early 2005 that would lead me to conclude that they 

were maintained at an inappropriate level. As discussed in Mr. Mohl’s 

testimony, EA1 had developed an inventory policy using accepted industry 

standards in 1996 and revised these standards upward in 2000. APSC 

Witness Smith also reviewed EAl’s inventory policy and amendments to its 

policy in both 2000 and November 2005 and found no imprudence in the 

level of EAl’s coal inventory.* 

ON PAGES 12 AND 20 OF MR. D’ONOFRIO’S TESTIMONY, HE 

IMPILES THAT EAI’S COAL PLANNING INCLUDES TOO FEW 

S U PP L I E RS AND TRANS PO RTATl 0 N 0 PTI 0 N S . TO YOUR 

KNOWLEDGE, ARE THERE ANY OTHER VIABLE TRANSPORTATION 

SUPPLIERS AVAILABLE TO DELIVER LARGE QUANTITIES OF COAL 

TO EAI’S COAL PLANTS? 

No. While coal supply diversification can under the right circumstances be 

a useful tool to help alleviate fuel supply disruptions, it is not as simple as 

merely purchasing coal from other sources, especially for EAI. In 

Direct Testimony of Ralph C. Smith on behalf of the APSC Staff. at 19. 2 
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considering alternative fuel supply and transportation options several 

factors need to be considered from both an economic, logistical and 

engineering standpoint. EAl’s coal plants were designed specifically to 

burn, and are currently permitted only for PRB coal. 

Further, to the extent that other coals could be burned, burning 

different fuels will require new permitting. Burning different fuels will also 

require blending of the new fuels with the PRB coal. Blending coals 

requires careful coordination. Separate storage facilities must be 

maintained for the different coals prior to blending. Having separate 

storage facilities requires additional space which, as we already know from 

APSC Witness Smith’s testimony, may not be available depending on the 

quantities of additional coal that may be required. In addition, having 

separate storage facilities means that there are also related increased 

handling costs as the coal must be moved from those separate facilities 

for blending. 

Most importantly, even if alternative coal supply sources are 

utilized, any meaningful volume of coal must be delivered by rail, and 

BNSF and UP are the only rail carriers available to deliver the coal at 

EAl’s destinations. Mr. D’Onofrio seems to ignore this fact in suggesting 

that EA1 should not have committed to these two carriers. Thus, when the 

BNSF and UP are constrained, as they were in 2005, it is difficult to obtain 

coal from any source via these railroads. 
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Further complicating the delivery of alternative coals is the fact that 

the ISES plant is actually served by the M&NA. The M&NA operates the 

line that serves the ISES plant pursuant to a lease agreement with the UP. 

This lease agreement has several restrictive provisions that prohibit 

M&NA from interchanging traffic with any carrier other than UP (a so- 

called “paper barrier”).3 As a result, the ability to move coal into ISES via 

any carrier other than UP is essentially foreclosed, thus assuring that 

ISES remains a “captive customer” to UP. Unfortunately, EA1 saw the 

operation of this paper barrier come into play during the 1997-1998 

service crisis. During that crisis, EA1 asked UP for permission to deliver 

supplemental coal supplies to ISES using a BNSF/M&NA joint line 

movement through Kansas City. UP flatly denied that request and forbade 

the M&NA from interchanging tonnage with the BNSF. 

In this regard the Surface Transportation Board (“STB”) recently 

invited Comments on a petition to initiate a rulemaking in Ex Parte No. 

575, Review of Rail Access and Competition issues - Renewed Petition of 

the Western Coal Traffic League. Through this proceeding the STB has 

asked for comments on whether a rulemaking to consider the elimination 

of unreasonable paper barriers to interchange would be appropriate. ESI, 

on behalf of EAI, submitted Comments in this matter on March 8, 2006, a 

Paper barriers refer to contractual terms in lease or sale agreements through which selling 
rail carriers restrict the purchaser/lessee from using the leased/sold line in competition with the 
sellerllessor. 
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copy of which are attached to my testimony as EA1 Exhibit TDCQ. EAl’s 

participation in this proceeding is a further indication of its vigilance in 

looking out for its Arkansas customers on matters affecting transportation 

issues. 

AT PAGE 20 OF HIS PREPARED TESTIMONY, MR. D’ONOFRIO 

STATES THAT “THE COMPANY SHOULD HAVE KNOWN THAT IT IS 

MUCH EASIER TO DEAL WITH TOUGH CONTRACTUAL ISSUES, 

SUCH AS NON- OR UNDER-PERFORMANCE ISSUES, WHEN A 

BUYER HAS VIABLE ALTERNATIVES TO ITS CURRENT SUPPLIER.” 

ARE THERE ANY OTHER FEASIBLE NON-RAIL ALTERNATIVES TO 

MOVE PRB COAL TO WHITE BLUFF AND ISES? 

No. As the D.C. Circuit once observed, “[a) some point the availability of 

an alternative such as the horse and buggy or even people carrying [the 

involved commodity in] buckets theoretically prevents railroads from 

raising their rates beyond an outer b o ~ n d . ” ~  Similarly, considering whether 

there is a transportation alternative involves more than just identifying 

theoretical possibilities. Each of the alternative transportation options that 

have been discussed in this case have significant limitation. Shipping by 

barge is not feasible to ISES because of a lack of a major waterway and 

Arizona Pub. Sew. Co. v. United States, 742 F.2d 644,650-51 (D.C. Cir. 1984). ,$ 
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unloading facilities. In addition, even though White Bluff is located on the 

Arkansas River, the depth of this river restricts the size of the barges that 

can be used and any unloading of the small barges must be accomplished 

by a front-end loader. The restriction on the size of the barge and the use 

of a front end loader for unloading the barge combines to make barging 

coal in significant quantities to White Bluff uneconomical. As a result, 

only limited volumes of coal can be moved to White Bluff via barge. 

Further, EA1 is considering burning Arkansas lignite which would be 

trucked to White Bluff. Moving the volumes of lignite required to offset the 

PRB coal deficit by truck is not feasible. Moving 

of lignite would require more than loaded trucks per day 

moving from the potential lignite mining areas to White Bluff and ISES.5 

Of course, the same empty trucks would be on the Arkansas 

highways for the return trip to the mines. As stated by the STB in Docket 

No. 41 91 1, West Texas Utilities v. The Burlington Northern and Santa Fe 

Railroad, moving coal by truck in sufficient quantities to fire an electric 

utilities generator is not a feasible option. In reaching this conclusion, the 

STB noted that the environmental concerns, noise, and community 

opposition that would be associated with the nearly 200 trucks per day 

that would have been necessary to move the volumes at issue made the 

Coal trucks generally have the capacity to move approximately 35 tons of coal per truck. It 
would thus take trucks per year to move to EAl’s coal plants. On a daily 
basis, this would equate to 

5 

trucks per day (i.e., divided by 365 days). 
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trucking option infeasible for coal movements. In my opinion, the same 

concerns would exist with respect to moving lignite by truck to the EA1 coal 

plants. Therefore, Arkansas lignite, even if ultimately proved to be 

capable of burning in the EA1 coal plants, will at best be available in limited 

volumes. 

In sum, there are no alternative suppliers that feasibly could be 

relied upon other than UP and BNSF to deliver significant quantities of 

coal to the Arkansas plants. 

Q. HOW DO YOU RESPOND TO MR. FALKENBERG’S ALLEGATION ON 

PAGES 12 THROUGH 14 OF HIS DIRECT TESTIMONY THAT IT IS 

APPROPRIATE FOR REGULATORY COMMISSIONS TO HOLD 

UTILITIES ACCOUNTABLE FOR THE ACTIONS OF THIRD PARTIES? 

First, I do not see in Mr. Falkenberg’s credentials that he is a lawyer and in 

a position to provide legal precedent even in regard to the ruling of various 

A. 

regulatory bodies as somehow analogous to Arkansas case law. Second, 

I am not a lawyer, but a review of his testimony gives no indication that the 

failure of a railroad to provide contracted amounts of coal is in any way 

analogous to the degradation of a steam generator, a defective part 

supplied by a vendor, the failure of a chimney during its cleaning by a 

contractor, or the fraudulent omission of a now bankrupt company to 

disclose its ability to meet credit requirements. 
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VI. SUMMARY AND CONCLUSION 

Q. 

A. 

WILL YOU PLEASE SUMMARIZE YOUR REBUTTAL TESTIMONY? 

Yes. The key points of my rebuttal testimony are as follows: 

The delivery disruptions experienced by EA1 were not unique. These 

disruptions were caused by events that could not have been 

reasonably foreseen by EA1 prior to 2005. The only prior rail service 

disruptions of similar duration and scope were related to historical 

anomalies that EA1 had no reason to believe would reoccur. 

0 EAl’s efforts to obtain supplemental delivery of coal, given the 

circumstances relating to its plants, was reasonable. Based on 

publicly available data, EAl’s efforts are consistent with other similarly 

situated utilities. 

EAl’s coal transportation agreements have significant value and are 

extremely desirable. Arkansas ratepayers have benefited greatly from 

these agreements. Given the state of the current coal transportation 

marketplace, EAI’s contracts offer highly desirable and beneficial 

that are difficult to obtain in the marketplace, and 

are vastly superior to the public pricing transportation arrangements 

that the Railroads are imposing on shippers as their contract expire. 

EA1 has acted reasonably in attempting, in good-faith, to work with the 

Railroads towards a negotiated business resolution to resolve their 

differences over delivery shortfalls under the transportation 
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agreements. The absence of a specific damage calculation does not 

hinder this process. 

EAl’s coal inventory practices have been reasonable. Inventory is not 

intended to insure against the type of extended rail service disruption 

experienced in 2005. EA1 had no cause to foresee such an extended 

disruption and, accordingly, should not have been expected to carry 

inventory at levels to protect against such a disruption. 

Q. 

A. Yes, it does. 

DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY? 
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STATEMENT OF OUALIFICATIONS 

My name is Thomas D. Crowley. I am an economist and President of the economic 

consulting firm of L. E. Peabody & Associates, Tnc. The firm's offices are located at 150 1 Duke 

Street, Suite 200, Alexandria, Virginia 223 14 and 5901 N. Cicero Avenue, Suite 504, Chicago, 

Illinois 60646. 

I am a graduate of the University of Maine from which I obtained a Bachelor of Science 

degree in Economics. I have also taken graduate courses in transportation at George Washington 

University in Washington, D.C. I spent three years in the United States Army and since February 

1971 have been employed by L. E. Peabody & Associates, Inc. 

I am a member of the American Economic Association, the Transportation Research Forum, 

and the American Railway Engineering and Maintenance-of-Way Association. 

The firm of L. E. Peabody & Associates, Inc. specializes in solving economic, marketing and 

transportation problems. As an economic consultant, I have organized and directed economic 

studies and prepared reports for railroads, freight forwarders and other carriers, for shippers, for 

associations and for state governments and other public bodies dealing with transportation and 

related economic problems. Examples of studies I have participated in include organizing and 

directing traffic, operational and cost analyses in connection with multiple car movements, unit 

train operations for coal and other commodities, freight forwarder facilities, TOFCKOFC rail 

facilities, divisions of through rail rates, operating commuter passenger service, and other studies 

dealing with markets and the transportation by different modes of various commodities from both 
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eastern and western origins to various destinations in the United States. The nature of these 

studies enabled me to become familiar with the operating practices and accounting procedures 

utilized by railroads in the normal course of business. 

Additionally, I have inspected and studied both railroad terminal and line-haul facilities used 

in handling various commodities, and in particular unit train coal movements from the Powder 

River Basin to various utility destinations in the midwestern and western portions of the United 

States. These operational reviews and studies were used as a basis for the determination of the 

traffic and operating characteristics for specific movements of coal, both inbound raw materials 

and outbound paper products to and from paper mills, crude and pelletized iron ore, crushed stone, 

soda ash, aluminum, fresh fruits and vegetables, TOFCKOFC traffic and numerous other 

commodities handled by rail. 

I have frequently been called upon to develop and coordinate economic and operational 

studies relative to the acquisition of coal and the rail transportation of coal on behalf of electric 

utility companies. My responsibilities in these undertakings included the analyses of rail routes, 

rail operations and an assessment of the relative efficiency and costs of railroad operations over 

those routes. I have also analyzed and made recommendations regarding the acquisition of railcars 

according to the specific needs of various coal shippers. The results of these analyses have been 

employed in order to assist shippers in the development and negotiation of rail transportation 

contracts which optimize operational efficiency and cost effectiveness. 
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I have presented evidence before the Interstate Commerce Commission (“ICC”) in Ex Parte 

No. 347 (Sub-No. 1). Coal Rate Guidelines - Nationwide which is the proceeding that established 

the methodology for developing a maximum rail rate based on stand-alone costs. I have submitted 

evidence applying the ICC’s stand-alone cost procedures in every proceeding before the ICC and 

its successor the Surface Transportation Board (“STB”).’ 

‘ICC Docket No, 361 80, San Antonio. Texas, Acting BY and Through Its City Public Service 
Board v. Burlington Northern Railroad Company, et al.; ICC Docket No. 37029, Iowa Public 
Service Company v. Burlington Northern, Inc.; ICC Docket No. 37038, Bituminous Coal - 
Hiawatha. Utah to Moapa, Nevada; ICC Docket No. 37437, Arizona Electric Power Cooperative, 
Inc. v. The Atchison. Topeka and Santa Fe Railway Companv. et. al.; ICC Docket No. 37809, 
McCarthv Farms, Inc. et. al. v. Burlington Northern, Inc.; ICC Docket No. 38025S, The Dayton 
Power and Light Comuanv v. Louisville and Nashville Railroad Company; ICC Docket No. 
3830 1 S. Coal Trading: Coruoration v. Baltimore & Ohio Railroad. et al.; ICC Docket No. 38301 S 
(Sub-No. l), Westmoreland Coal Sales Company v.  Denver and Rio Grande Western Railroad 
Comuanv. et al.: ICC Docket No. 38783, Omaha Public Power District v. Burlington Northern 
Railroad ComDany; ICC Docket No. 39002, Utility Fuels Inc. v. The BurlingtonNorthern Railroad 
Company, et. al.; ICC Docket No. 39386, The Kansas Power and Light Company v. Burlington 
Northern Railroad Company and Union Pacific Railroad Company; ICC Docket No. 401 55, Lower 
Colorado River Authoritv and City of Austin, Texas v. Missouri-Kansas-Texas Railroad 
Company; ICC Docket No. 40224, Iowa Power and Light Company v. Burlington Northern 
Railroad Comuany; ICC Docket No. 41 528, Kansas City Power & Light Company v. Missouri 
Pacific Railroad Comoanv; ICC Docket No. 41685, CF Industries. Inc. v. Koch Pipeline. L.P.; 
STB No. 4 1 185. Arizona Public Service Company and PacifiCorp v. The Atchison, Topeka And 
Santa Fe Railway ComDany; STB Docket No. 41 191, West Texas Utilities Company v. Burlington 
Northern Railroad Company; STB Docket No. 41295, Pennsylvania Power & Light Company v. 
Consolidated Rail Corporation. CSX Transportation Inc. and Norfolk Southern Railway Company; 
STB Docket No. 41989, Potomac Electric Power Company v. CSX Transportation Inc.; STB 
Docket No. 42006, Omaha Public Power District v. Union Pacific Railroad Comtxinv; STB Docket 
No. 42012, Sierra Pacific Power Companv, Idaho Power Comuanv v. Union Pacific Railroad 
Comuany; STB Docket No. 42022. FMC Wyoming Corporation and FMC Corporation v. Union 
Pacific Railroad Company; STB Docket No. 4205 1, Wisconsin Power and Light Company v. Union 
Pacific Railroad Company; STB Docket No. 42054, PPL Montana LLC v. The BurlingtonNorthern 
and Santa Fe Railway ComDanv; STB Docket No. 42056. Texas Municipal Power APency v. The 
Burlington Northern and Santa Fe Railway Company; STB Docket No. 42057, Public Service 
Companv of Colorado D/B/A Xcel Energv v. The Burlington Northern and Santa Fe Railway 
Cornpan!; STB Docket No. 42058. Arizona Electric Power Cooperative. Inc. v. The Burlington 
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Moreover, I have developed numerous variable cost calculations utilizing the various formulas 

employed by the ICCBTB for the development of variable costs for common carriers, with 

particular emphasis on the basis and use of Rail Form A and its replacement costing formula the 

Uniform Railroad Costing System ("URCS"). I have utilized Rail Form A/URCS costing 

principles since the beginning of my career with L. E. Peabody & Associates Inc. in 1971. 

I have frequently presented both oral and written testimony before the Interstate Commerce 

Commission, Surface Transportation Board, Federal Energy Regulatory Commission, Railroad 

Accounting Principles Board. Postal Rate Commission and numerous state regulatory 

commissions, federal courts and state courts. This testimony was generally related to the 

development of variable cost of service calculations, rail traffic and operating patterns, fuel supply 

economics, contract interpretations, economic principles concerning the maximum level of rates, 

implementation of maximum rate principles, and calculation of reparations or damages, including 

interest. I presented testimony before the Congress of the United States, Committee on 

Transportation and Infrastructure on the status of rail competition in the western United States. 

I have also presented testimony in a number of court and arbitration proceedings concerning the 

Northern and Santa Fe Railway Company and Union Pacific Railroad Comuanv; STB Docket No. 
42069, Duke Energy Corporation v. Norfolk Southern Railway Company; STB Docket No. 42070, 
Duke Energy Coruoration v. CSX TransDortation. Inc.; STB Docket No. 42071, Otter Tail Power 
Company v. The Burlington Northem and Santa Fe Railway ComDany; STB Docket No. 42072, 
Carolina Power & Light Companv v. Norfolk Southern Railwav Companv; STB Docket No. 42077, 
Arizona Public Service ComDanv & PacifiCorp v. The Burlinrzton Northern and Santa Fe Railway 
Comuany; STB Docket No. 41 191 (Sub-No. l), AEP Texas North ComDanv v. BNSF Railway 
Company; STB Docket No. 42088, Western Fukls Association. Inc. and Basin Electric Power 
CooDerative, Inc. v. BNSF Railwav Company. 
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level of rates, rate adjustment procedures, rail operating procedures and other economic 

components of specific contracts. 

Since the implementation of the m n e r s  Rail Act of1980, which clarified that rail carriers 

could enter into transportation contracts with shippers, I have been actively involved in negotiating 

transportation contracts on behalfof coal shippers. Specifically, I have advised utilities concerning 

coal transportation rates based on market conditions and carrier competition, movement specific 

service commitments, specific cost-based rate adjustment provisions, contract reopeners that 

recognize changes in productivity and cost-based ancillary charges. 

I have been actively engaged in negotiating coal supply contracts for various users throughout 

the United States. In addition, I have analyzed the economic impact of buying out, brokering, and 

modifying existing coal supply agreements. My coal supply assignments have encompassed 

analyzing alternative coals to determine the impact on the delivered price of operating and 

maintenance costs, unloading costs, shrinkage factor and by-product savings. 

I have developed different economic analyses for over sixty (60) electric utility companies 

located in all parts of the United States, and for major associations, including American Paper 

Institute. American Petroleum Institute, Chemical Manufacturers Association, Coal Exporters 

Association, Edison Electric Institute, Mail Order Association of America, National Coal 

Association, National Industrial Transportation League, the Fertilizer Institute and Western Coal 
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Traffic League. In addition, I have assisted numerous government agencies, major industries and 

major railroad companies in solving various economic problems. 

I have participated in various proceedings involved with the division ofthrough rail rates. For 

example. I participated in ICC Docket No. 35585, Akron, Canton & Youngstown Railroad 

Comuunv. et ul. v. Aberdeen and RocMish Railroad Comaanv. et ul. which was a complaint filed 

by the northern and midwestern rail lines to change the primary north-south divisions. I was 

personally involved in all traffic, operating and cost aspects of this proceeding on behalf of the 

northern and midwestern rail lines. I was the lead witness on behalf of the Long Island Rail Road 

in ICC Docket No. 36874, Notice oflntent to File Division Complaint bv the Long Island Rail Road 

Comuun v. 
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Proceeding Title 
(1) (2) 

Arbitration Case 

Case No. 00-2043CM 

Arbitration Case 

Arbitration Case 

Docket No. 3401 3 

Arbitration Case 

STB Docket No. 42054 

Arbitration Case 

Case No. 00-2043CM 

Arbitration Case 

Tucson Electric Power Company v. The Burlington 
Northern and Santa Fe Railway Company 

Western Resources Inc. v. Union Pacific Railroad 
Company, e t  al. 

Tucson Electric Power Company v. The Burlington 
Northern and Santa Fe Railway Company 

Tucson Electric Power Company v. The Burlington 
Northern and Santa Fe Railway Company 

In Re: B. Willis, C.P.A, Inc. -- Petition for Declaratory 
Order 

Texas-New Mexico Power Company v. Walnut Creek 
Mining Company 

PPL Montana, LLC v. The Burlington Northern and Santa 
Fe Railway Company 

Texas-New Mexico Power Company v. Walnut Creek 
Mining Company 

Western Resources Inc. v. Union Pacific Railroad 
Company. et al. 

Texas-New Mexico Power Company v. Walnut Creek 
Mining Company 

Case No. 00-100 Addington, Inc. v. Norfolk Southern Railway Company 

Arbitration Case Texas-New Mexico Power Company v. Walnut Creek 
Mining Company 

Case No. 00- 100 Addington, Inc. v. Norfolk Southern Railway Company 

Case No. 00-2043CM Western Resources lnc. v. Union Pacific Railroad 
Company, et al. 

Date 
(3) 

1 1810 1 

216iO 1 

2/26/0 1 

31510 1 

410610 1 

412710 1 

510710 1 

511 1/01 

512410 1 

5/31/01 

61510 1 

612210 1 

71610 1 

9/14/01 
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Proceedinr Title 
( 1 )  (2) 

STB Docket No. 42056 

Case No. 00-2043CM 

Case No. 00-2043CM 

Texas Municipal Power Agency v .  The Burlington 
Northern And Santa €e Railway Company 

Western Resources Inc. v. Union Pacific Railroad 
Company, et al. 

Western Resources Inc. v.  Union Pacific Railroad 
Company, et al. 

Case No. 00- 100 Addington, Inc. v. Norfolk Southern Railway Company 

Case No. 00-2043CM 

STB Docket No. 42056 

STB Docket No. 42056 

Case No. 00-2043CM 

STB Docket No.  42070 

STB Docket No. 42069 

STB Docket No. 42072 

STB Docket No. 42059 

Case No. 00-2043CM 

Western Resources Inc. v. Union Pacific Railroad 
Company, et al. 

Texas Municipal Power Agency v. The Burlington 
Northern And Santa Fe Railway Company 

Texas Municipal Power Agency v .  The Burlington 
Northern And Santa Fe Railway Company 

Western Resources Inc. v. Union Pacific Railroad 
Company, et ai. 

Duke Energy Corporation v. CSX Transportation, Inc. 

Duke Energy Corporation v. Northern Southern Railway 
Company 

Carolina Power & Light Company v. Norfolk Southern 
Railway Company 

Northern States Power Company Minnesota D/B/A Xcel 
Energy v. Union Pacific Railroad Company 

Western Resources Inc. v. Union Pacific Railroad 
Company, et al. 

Date 
(3 1 

10/15101 

11/12/01 

12lYO 1 

I21610 1 

I211 7/01 
through 
1212 110 1 

1/15/02 

2125102 

4/30/02 
through 
51 1 /02 

5/24/02 

5124102 

61 10102 

71 I 9/02 

8/7/02 
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Proceedinn 
( 1 )  

Case No. 00-2043CM 

STB Docket No. 42059 

S’I’B Docket No. 42059 

STB Docket No. 42070 

Case No. 79483-C 

STB Docket No. 42072 

Case No.: OlCV203082 Division 5 

Case No. 79483-C 

STB Docket No. 42057 

STB Docket No. 42057 

STB Docket No. 4207 1 

Western Resources Inc. v. Union Pacific Railroad 
Company, et al. 

Northern States Power Company Minnesota D/B/A Xcel 
Energy v. Union Pacific Railroad Company 

Northern States Power Company Minnesota D/B/A Xcel 
Energy v. Union Pacific Railroad Company 

Duke Energy Corporation v CSX Transportation. Inc. 

TUCO Inc. and Southwestern Public Service Company v.. 
Thunder Basin Coal Company and Atlantic Richfield 
Company 

Carolina Power & Light Company v. Norfolk Southern 
Railway Company 

UtiliCorp United, Inc., et ai. v General Electric Company, 
et al. 

TUCO Inc. and Southwestern Public Service Company v. 
Thunder Basin Coal Company and Atlantic Richfield 
Company 

Public Service Company of Colorado D/B/A Xcel Energy 
v. The Burlington Northern and Santa Fe Railway 
Company 

Public Service Company of Colorado D/B/A Xcel Energy 
v. The Burlington Northern and Santa Fe Railway 
Company 

Otter Tail Power Company v. BNSF Railway Company 

Date 
(3 1 

8/30/02 
and 

9/3/02 

I 0/4/02 

11/1/02 

1 1 / I  2/02 

11/12/02 

I 1/27/02 

12/06/02 

12/11/02 

I / IO103 

4/4/03 

4/25/03 
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Proceeding Title 
( 1 )  (2) 

Cause No. PUD 200300226 Application of Oklahoma Gas and Electric Company for 
Declaratory Order of the Oklahoma Corporation 
Commission Determining Applicant’s Compliance with 
Order No. 470044 Issued in Cause No. PUD 200100455 
With Respect to Competitive Bidding for Natural Gas 
Transportation Service 

STB Docket No. 42057 

STB Docket No. 42054 

STB Docket No. 42071 

STB DocketNo.42058 

STB Docket No. 42054 

STB Docket No. 42069 

STB Docket No. 42069 

STB Docket No. 42072 

STB Docket No. 42072 

STB Docket No. 42070 

STB Docket No. 42071 

Public Service Company of Colorado D/B/A Xcel Energy 
v. The Burlington Northern and Santa Fe Railway 
Company 

PPL Montana, LLC v. The Burlington Northern and Santa 
Fe Railway Company 

Otter Tail Power Company v. BNSF Railway Company 

Arizona Electric Power Cooperative, Inc. v. The Burlington 
Northern and Santa Fe Railway Company and Union Pacific 
Railroad Company 

PPL Montana, LLC v.  The Burlington Northern and Santa 
Fe Railway Company 

Duke Energy Corporation v. Northern Southern Railway 
Company 

Duke Energy Corporation v. Northern Southern Railway 
Company 

Carolina Power & Light Company v. Norfolk Southern 
Railway Company 

Carolina Power & Light Company v. Norfolk Southern 
Railway Company 

Duke Energy Corporation v CSX Transportation, Inc. 

Otter Tail Power Company v. BNSF Railway Company 

Date 
(3 1 

4/29/03 

511 9/03 

5/28/03 

6/ 13/03 

713103 

8/6/03 

I Of24103 

I013 1/03 

1 1 /24/03 

12/2/03 

1/5/04 

1/9/04 
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Proceeding 
(1) 

STB Docket No. 42070 

STB Docket No. 41 185 (Reopened) 

STB Docket No. 41 191 (Sub-No.1) 

STB DocketNo.42058 

STB Docket No. 41 185 (Reopened) 

STB Docket No. 4207 1 

STB Docket No. 41 191 (Sub-No.1) 

Cause No. PUD 200300226 

Cause No. PUD 200300226 

STB Docket No. 41 191 (Sub-No.1) 

STB Docket No. 42071 

STB Docket No. 4207 I 

Duke Energy Corporation v CSX Transportation, Inc. 

Arizona Public Service Company & PacifiCorp v. The 
Burlington Northern and Santa Fe Railway Company 

AEP Texas North Company v. BNSF Railway Company 

Arizona Electric Power Cooperative, Inc. v. The Burlington 
Northern and Santa Fe Railway Company and Union Pacific 
Railroad Company 

Arizona Public Service Company & PacifiCorp v. The 
Burlington Northern and Santa Fe Railway Company 

Otter Tail Power Company v. BNSF Railway Company 

AEP Texas North Company v. BNSF Railway Company 

Application of Oklahoma Gas and Electric Company for 
Declaratory Order of the Oklahoma Corporation 
Commission Determining Applicant’s Compliance with 
Order No. 470044 Issued in Cause No. PUD 200 I00455 
With Respect to Competitive Bidding for Natural Gas 
Transportation Service 

Application of Oklahoma Gas and Electric Company for 
Declaratory Order of the Oklahoma Corporation 
Commission Determining Applicant’s Compliance with 
Order No. 470044 Issued in Cause No. PUD 200100455 
With Respect to Competitive Bidding for Natural Gas 
Transportation Service 

AEP Texas North Company v. BNSF Railway Company 

Otter Tail Power Company v. BNSF Railway Company 

Otter Tail Power Company v. BNSF Railway Company 

Date 
(3) 

111 2/04 

2/27/04 

3/ 1/04 

4/2/04 

4/27/04 

4/29/04 

7/27/04 

8/ 16/04 

91 1 6/04 
and 

9/22/04 

1 1/8/04 

31 1 105 

4/4/05 
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Proceeding 
( 1 )  

STB Docket No. 42088 

STB Docket No. 42088 

STB Docket NO. 42060 (Sub-No. 1) 

Cause No. W04 CA 369 

Arbitration Case 

Title 
( 2 )  

Western Fuels Association, Inc. and Basin Electric Power 
Cooperative v. BNSF Railway Company 

Western Fuels Association, Inc. and Basin Electric Power 
Cooperative v. BNSF Railway Company 

North America Freight Car Association, et al. V. BNSF 
Railway Company 

Twin Oaks Power, L.P. V. Walnut Creek Mining 
Company 

BNSF Railway Company and Public Service Company of 
Oklahoma Regarding Coal Transportation Agreement 
ICC-BN-C-2 182 

Date 
(3  1 

41 1 9/05 

7120105 

7/29/05 

81 1 1 105 

12/20/05 
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Group Presented To 
( 1 )  

Title/Subject 
(2) 

Association for Transportation Law. Logistics and Policy “Restructuring Railroads and Changing Regulations: What’s a Shipper 
and Carrier to Do?” 

Subcommittee on Railroads of the Committee on Transportation 
and Infrastructure, House of Representatives, One Hundred Fifth 
Congress 

State of the Railroad Industry 

The Surface Transportation Board The 2Sh Anniversary Of The Staggers Rail Act of 1980; A Review and 
Look Ahead 

Date 
(3) 

06125196 

04122198 

10/12/05 
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Utilities Usinq Powder R iver  Basin Coal Repor t inq  Service Problems 

1. I'KU WY A E P  - American l-,lectric Power Cora Cora IL 3Q05 IO-Q 

Cook Metropolis IL 

2. PRB WY Alliant Energy 

3. PRB WY AlliantEnergy 

4. PRB WY Ah4EREN 

Impact of/ Reaction 
to Force Maieure 

(9) 

PRB coal deliveries have been reduced by 15% This has 
increased costs because coal from PRB tends to be priced 
lower than AEPs average. 

Prairie Creek Crandic IA 7/29 Press release, 8/31 Press Coal disruptions have caused Alliant to purchase power at 
release, unaudited financials higher costs. To the extent that (Alliant) Interstate Power has 

been impacted by service problems, the company is collecting 
increases from customers through an energy adjustment 
clause. 

Sheboygan Sheboygan 

JoPPa 
Newton 
Meredosia 
Sommer 
Meramac 
Rush Island 
West Labadie 

5. PRB WY American Electric Power Flint Creek 
Oologah 
Welsh 

6.  PRB WY Aquila Sibley 

JoPPa 
L i s  
Sauget 
Sommer 
Hill Crest 
Hill Crest 
West Labadie 

Flint Creek 

Welsh 
Oologah 

Sibley 

7/29 Press release, 8/31 Press 
release, unaudited financials 

Coal disruptions have caused Alliant to purchase power at 
higher costs. WPLL has filed and been granted deferment by 
PUC which will delay recovery of costs to future date. As of 
9/30/05, WPBL posted $8 million asset for "Other assets - 
regulatory assets" related to disruptions. 

W I  

IL 
IL 
IL 
IL 
MO 
MO 
MO 

3005 10-Q 

AR 3Q05 10-Q 

OK 
Tx 

MO 2005 10-K 

Ameren believes that coal inventories are sufficient maintain 
generation. However, to reduce risk from further fluctuations, 
Ameren is reducing sales of power and buying coal on the 
spot market where economical. If normal deliveries do not 
resumed on schedule. fuel strategy could be significantly 
impacted. 

PRB coal deliveries have been reduced by 15%. This has 
increased costs because coal from PRB tends to be priced 
lower than AEPs average. 

PRB coal deliveries have been reduced by 15-20%. Limited 
mal  deliveries are expected to continue into 2006. If 
deliveries retum to normal before 2006 summer cooling 
season, this event is not expected to have a material effect on 
operations. There is no assurance that deliveries will return to 
normal. 
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Oria Dest 
Destination State Document 

(4) ( 5 )  (6) (8) 

Coal Trader - 3/7/2006 7 .  PRB WI' Basin Electric ('oopcrativc Laratnie Rivcl- Wheatland M'Y 

8. PRB WY City of Colorado Springs 

9. PRB WY CLECO 

Nixon Nixon CO Minutes of Board meeting on 
July 20, 2005 

Should be able to receive 80% of its normal load throughout 
the year. Could be at critical shortages by December and 
would need to purchase more pwver off the grid or use more 
gas-fired generation. This is more expensive and could have 
impact on Springs electric cost adjustment. 

Rodemacher Rodemacher LA 3Q05 1O-Q 

10. PRB WY Kansas City Power & Light Montrose Ladue 

1 1. PRl3 WY Lansing Board of Water & Light Eckert Lansing 

12. PRl3 WY Midwest Generation Joliet Joliet 

Powerton Powerton 

Waukegan Waukegan 

Impact of/ Reaction 
to Force Maieure 

(9) 

Stockpiles are down to 151,000 Ions a six day supply 'We've 
been doing everything we can, including buying higher-priced 
coal from closer mines." If stockpile is depleted further the 
plant would be forced to curtail generation by 20%. 

MO 3'205 10-Q 

MI 

IL 
IL 
IL 

12/05 Newsletter 

3Q05 10-Q 

So far, CLECO has been able to minimize adverse impacts 
from the force majeure by purchasing coal from other sources. 
The generation capability could be reduced requiring Clew to 
obtain additional power from other potentially higher cost 
generation resources in the market. 

Coal inventories are below desired level. Therefore, not as 
much electricity can be sold on wholesale market. Lost sales 
are partially compensated by increased wholesale electricity 
prices. Does not anticipate material impact to financial results, 
but monitoring the situation. 

Situation worsened when bridge on UP washed out by storm in 
October. Received only 4 coal deliveries by Od. 20, 
compared to 13 loads normally received. Purchased 30,000 
tons Eastern coal in Sept. Began buming Eastem coal after 
Oct. washout at Eckert and bought another 50,000 tons for 
rest of year while rebuild PRB stockpile. Forwarded cost to 
customers, increasing Nov. bill for residential customer 
consuming 500 Kwh by $1.15. 

Received 87% of expected coal shipments during first 9 
months of 2005 and expects to receive 8045% during 
4Q2005. Expects to be able to generate power at historical 
levels. 
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14. PRB WY OG&E 

Dest 
plant Destination && Document 
(4) (5 )  (6) (8) 

MIchigi1il C i I j  Michigaii (:it> IN 3Q05 10-Q 

Wheatfield Wheatfield IN 

Muskogee Ft. Gibson OK 3Q05 1 0 4  

Sooner Red Rock OK 

15. PRB WY Omaha Public Power District Nebraska City Arbor NE 8/30/05 Bond Offering 
Document Supplement, Bond 

North Omaha Omaha NE Offering Document 1/27/06 

16. PRB WY TVA 

17. PRB WY WEPCO 

18. PRB WY Westar/KP&L 

Calvert City Calvert City K Y  11118/05 "Information 
Statement" for bond issue 

Shawnee Jessup K Y  

Oak Creek Oak Creek WI 3Q05 10-Q 

Pleasant Prairie Pleasant Prairie W I  

Jeffrey Jeffrey KS 3Q05 1 0 4  

19. PRB WY Wisconsin Public Service (WS)  Pulliam Green Bay WI 

Weston 3 Weston Spur W I  

3Q05 10-Q 

Impact of/ Reaction 
to Force Maieure 

(9) 

Reports that NiSource (NIPSCO) has been receiving only 80- 
85% of contracted PRB coal deliveries but that it should be 
able to meet electricity demand through end of year by 
changing the blend of coal. Have blended coal for years. 

The PRB and other delivery problems have caused dedines in 
coal inventory. OG&E has therefore shifted generation from 
coal to gas-fired. Any resulting increases in cost are passed 
onto consumers through automatic fuel adjustment clauses. 

States that OPPDs coal inventories had been impacted by 
force majeure but provided no other clarification. 

States that at 9/30/05. TVA had 16 days system-wide 
inventory to bum, and that PRB transportation difiiculties had 
caused "shortfalls in deliveries." Evaluations of alternatives 
suggests that finding low cost replacement coal would be more 
difficult than in the past. 

Have requested and received deferred treatment of 
incremental costs from reduced coal deliveries. In the third 
quarter of 2005. deferred approximately $7.9 million in 
incremental fuel costs. 

Coal delivery issues have caused inventory levels to decline 
significantly below desired levels. Have reduced coal bum, 
purchased power, used more expensive power, decreased 
wholesale sales, transferred railcars between plants. This 
could have a negative effect on financial results 

Implemented plan to conserve existing coal supplies and 
obtain coal from non-PRB sources. The pian resulted in 
increased fuel and purchased power costs. Have requested 
and been granted deferral of resulting incremental cost. ($4.1 
million as of 9/30/05) 
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Bayport Bayport MN 3Q05 10-(1 

Black Dog Black Dog MN 

lmpacl of/ Reaction 
to Force Majeure 

(9) 

Have decreased mal bum by increased power purchases, 
increased use of natural gas generation. Anticipate that will be 
able to recover incremental costs through fuel clause 
adjustment in Minnesota. 
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REVIEW OF RAIL ACCESS AND 1 
COMPETITION ISSUES - RENEWED 1 Ex Parte No. 575 
PETITION OF THE WESTERN COAL 1 
TRAFFIC LEAGUE 1 

OPENING COMMENTS OF 
ENTERGY SERVICES, INC. 

Entergy Services, Inc.’ respectfiully submits these opening Comments in 

response to the order of the Surface Transportation Board (“STB” or “Board”) served 

February 1,2006 in this proceeding, which sought input on several issues related to 

“paper barriers” - provisions in rail line sale and lease agreements that inhibit or prevent 

short line lessees from interchanging traffic with competitors of the lessor. In these 

Comments, Entergy will (1) address the Board’s authority to bar enforcement of “pre- 

existing” paper barriers, and (2) provide detailed information regarding the 

anticompetitive impacts of the particularly egregious paper barriers contained in a 

specific short line lease agreement: the 1992 lease agreement between Union Pacific 

Railroad Company (“UP”), as successor to the Missouri Pacific Railroad Company 

(“MP”), and the Missouri & Northern Arkansas Railroad (“M&NA”). These Comments 

Entergy Services, Inc. is a subsidiary of Enterm Corporation, a public utility holding company whose utility 
subsidiaries provide electricity to more than 2.7 million customers in Arkansas, Louisiana, Mississippi, and Texas. 
For convenience, Entergy Corporation and its subsidiaries will be collectively refened to as “Entergy.” 
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are supported by the attached verified statement of Mr. Jeffiey G. Hemdon (“Herndon 

VS”), Manager - Coal Supply, and include a copy of the lease agreement in question. 

Identitv and Interest 

As Entergy explained in its April 29,2005 Reply to the Renewed Petition 

of the Western Coal Traffic League (“WCTL”) that precipitated these proceedings, one. 

of its public utility affiliates is Entergy Arkansas, Inc., formerly known as Arkansas 

Power & Light Company, which operates a coal-fired generating station in northeastern 

Arkansas known as the “Independence” station. The Independence Station is located on 

a rail line operated by the M&NA under a long term lease from the UP, and as Mr. 

Herndon explains, while the M&NA publishes interchanges with the BNSF Railway 

Company (“BNSF”) and the Kansas City Southern Railway Company (“KCS”) as well as 

UP, the paper bamers in the lease effectively prohibit it from doing so with respect to 

coal destined for the Independence station. Those paper barriers therefore have a direct 

and adverse impact on Entergy by forcing it to rely on UP, and UP alone, to transport the 

Powder River Basin coal that the Independence plant requires to meet the electricity 

needs of Entergy’s customers in Arkansas and elsewhere - even when UP is unable to do 

so; 

Discussion 

A. Impact of the M&NA Paper Barriers on Enter=. As Mr. 

Herndon testifies, four distinct provisions of the M&NA Lease operate in tandem to 

prohibit M&NA fiom ever accepting coal shipments in interchange from either BNSF or 
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KCS, and delivering them to Independence: First, Section IV of the lease imposes 

enormous financial penalties on the short line if it interchanges more than a miniscule 

amount of traffic with a railroad other than UP; this is similar in concept (although far 

greater in magnitude and effect) to the paper barrier addressed in Finance Docket No. 

34495, Buckingham Branch Railroad Company-Lease-CSX Transportation, Inc. 

(unprinted decision served November 5,2004) at 6-7. Second, the M&NA is prohibited 

from interchanging traffic with any railroad other than UP at Kansas City, which would 

be the most logical and efficient interchange point for BNSF-originated coal destined for 

Independence, and which was in fact the interchange point for such traffic before UP 

gained access to Powder River Basin mines in 1984. Third, Section 15.01 gives UP the 

right to terminate the lease and take back the leased lines if the financial penalties 

provisions of Section IV are invalidated - effectively precluding any challenge to them 

by the M&NA. Fourth, and finally, Section 3.04 gives UP the absolute right to take over 

direct service to Independence and “close” the facility to M&NA at any time, on just 

seven days notice - obviously preventing M&NA from making any long-term 

commitments to deliver non-UP coal to the plant even if it were somehow willing and 

able to bear the financial penalties such service would entail. 

Mr. Herndon points out that none of the M&NA paper barriers could 

possibly be justified as mere vehicles for financing M&NA’s acquisition of the former 

MP lines, since they are not tied to the volume of traffic interchanged with UP or the 

revenue UP derives therefrom, but rather are triggered by the interchange of any 
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significant amount of traffic with BNSF or KCS even if UP’S profits and revenues from 

M&NA traffic remain constant or increase. And significantly, M&NA’s paper barrier 

restrictions never expire, no matter how many times over the line ends up being paid for 

by UP’S profits on the captive traffic it interchanges with M&NA. 

All in all, the M&NA lease constitutes a veritable poster child for the 

excessive and overreaching paper barriers that have been demanded by so many Class I 

carriers in their dealings with short lines. Moreover, the M&NA paper barriers have 

already caused significant harm to Entergy and its customers in Arkansas and elsewhere 

and threaten to cause even more harm in the future. Specifically, as Mr. Herndon 

explains, UP was unable to deliver all of the coal Independence requires during its 

service “meltdown” in 1997-1998, and similar problem recurred last summer when the 

PRB Joint Line was undergoing massive repairs. During both periods, the M&NA paper 

barriers prevented Entergy from mitigating these UP-caused shortfalls by substituting 

non-UP coal, and as a result Entergy was forced to curtail generation at Independence 

and replace that power with far more expensive gas-fired generation, as well as imported 

power purchased at premium prices. With PRB track work‘scheduled to resume this 

coming summer, Entergy faces the unhappy prospect of renewed curtailments and 

expensive replacement power purchases for at least another year. 

Mr. Herndon further points out that because the Independence plant will 

remain captive to UP due solely to the M&NA paper barriers even afier Entergy’s current 

coal trmsportation contract with UP expires, those paper barriers will force Entergy to 
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pay the premium prices that market dominant Class I railroads can and do extract from 

their captive customers, rather than the more nearly reasonable prices they offer to 

customers with transportation alternatives. 

B. Jurisdiction of Board Over Pre-Existiw Paper Barriers. The 

M&NA’s acquisition and operation of the MP’s Carthage Subdivision was authorized by 

the Interstate Commerce Commission on December 15,1992: The M&NA assumed 

control over the line under the lease shortly thereafter, and the lease has remained in 

effect ever since. The paper barriers in the M&NA lease are therefore examples of the 

“pre-existing” paper barriers on which the Board requested comments. 

Entergy respectfully submits that the Board has clear jurisdiction and 

authority to provide relief from the anticompetitive effects of unreasonable paper barriers 

that are already in effect. In the first place, as WCTL and others have noted in prior 

filings, where (as in the case of the M&NA) the short line transaction that resulted in the 

establishment of anticompetitive paper barriers was authorized by exemption rather than 

on the basis of a formal application, 49 U.S.C. $10502(d) explicitly authorizes the Board 

to revoke the prior exemption when it finds that regulation is now needed to carry out the 

rail transportation policies set out in 49 U.S.C. 9 10101. Those policies of course include 

the promotion of “effective competition among rail carriers” (8 101 0 1 (4)).3 

Finance Docket No. 32187, Missouri & Northern Arhnsus Railroad Company, Inc- Leuse, Acquisition and 
Operation Exemption-Missouri Pa@ Railroad Company and Burlington Northern Railroad Company (served 
December 22, 1992). 

’ Revocation of an exemption to acquire and operate a line of railroad would not vitiate the short line’s authority - 
and indeed, legal obligation - to continue. its common carrier operations, at least if the revocation were not made ab 
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decisions at any time, including the decisions that authorized particular short line 

transactions! This, too, has been noted in prior submissions to the Board in this 

proceeding. 

A third and independent basis for STB jurisdiction to review - and, where 

appropriate, reject - paper barriers contained in leases that are already in effect is found 

in 49 U.S.C. $1 1322, which explicitly requires STB authorization for railroads to enter 

into agreements to “pool or divide traffic or services.” Without such authorization, of 

course, pooling and traffic division agreements between carriers are simply void and 

unenforceable. See, e.g., Chicago & N. W. Ry. Co. v. Peoria & P. U. Ry. Co., 319 F.2d 

117 (7* Cir. 1963), cert. den. 375 US. 969 (1964). 

Although the M&NA lease is between UP and a subservient Class 111 

carrier (rather than being between the two primary long-haul coal carriers, UP and 

BNSF), its paper barrier provisions clearly fall within the scope of 9 1 1322’s prohibitions 

because they effectively require M&NA to turn all of Entergy’s coal traffic over to UP 

instead of participating in a through route and rates on such traffic with UP’S competitors. 

- 9  
d 
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initio. See Finance Docket N O .  34014, Canadian.Nationa1 Railway Company- Trackage Rights Exemption - 
Bangor and Aroostook Railroad Company and Van Buren Bridge Company (decision served June 25,2002), at 6,8- 
9. Revocation would, however, appear to allow the Board to revisit the terms goveming such continued operations 
on a prospective basis, and thus allow the imposition of conditions to remedy unreasonable restrictions contained in 
the lease agreement. 

Section 722(c) provides that “the Board may, at any time . , . because of material error, new evidence, or 4 

substantialiy changed circumstances . .. change an action of the Board.” The Board apparently interprets this as 
precluding it fiorn reopening and changing ita ”administratively final” decisions unless one or more of those factors 
i s  demonstrated. Assuming for present purposes that this interpretation of the statute is correct, it should be noted 
that the details of the paper barriers in specific short line leases wiil virtually always constitute new (that is, newly- 
discovered) evidence for complaining shippers and STB alike, since camers are not required to, and typically do 
not, fde copies of their leases with their exemption notices or petitions. See, e.g., 49 C.F.R. § 1150.33(c). 
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Note in this regard that in the CNW case just cited, the contract provisions which the 

courts found to constitute an unauthorized trafic division agreement required the CNW 

to interchange its traffic in Peoria, Illinois through the defendant carrier rather than 

directly to other carriers - in other words, it was an agreement between railroads that 

were primarily end-to-end carriers and thus “competed” with one another only on a local 

level, just as is the case for UP and M&NA. 

Of course, $1 1322, in addition to prohibiting enforcement of unapproved 

pooling or traffic division agreements, also authorizes the STB to bless such agreements 

if it finds inter alia that their implementation “will not unreasonably restrain 

competition.” In other words, Q 1 1322 provides a statutory foundation well suited to the 

Board’s systematic evaluation of all paper barriers to interchange, both prospective and 

pre-existing, under the substantive rules and procedures proposed by WCTL, or such 

other rules as the Board may promulgate at the conclusion of this proceeding. 

Conclusion 

By any reasonable measure, the draconian - and by their terms perpetua1- 

restrictions in the M&NA lease agreement that prevent that railroad from delivering non- 

UP coal to Entergy’s Independence Power Plant, are unreasonable restraints of trade and 

should be condemned as such by this Board. The Board has ample legal authority to take 

such action; Entergy respectfully but urgently asks the Board to consider and adopt the 

rules and procedures suggested by the Western Coal Traffic League, and thereby provide 
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a forum in which Entergy, and other shippers adversely affected by unreasonable paper 

barriers, may seek relief. 
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VERIFIED STATEMENT OF JEFFREY G. HERNDON 

Introduction 

My name is Jeffrey G. Herndon, and my business address is 10055 Grogans 

Mill Road, Suite 501 , The Woodlands, TX 77380. I am Manager - Coal Supply for 

Entergy Services, Inc., a subsidiary of Entergy Corporation. Entergy is a public utility 

holding company whose utility subsidiaries provide electricity to more than 2.7 million 

customers in Arkansas, Louisiana, Mississippi, and Texas. (For convenience, 1’11 refer to 

Entergy Corporation and its subsidiaries collectively as “Entergy”.) In that capacity I am 

responsible for ensuring that all of the coal-fired electric generating units operated by 

Entergy receive the fuel they require to meet the needs of their customers, and I am 

therefore quite familiar with the rail transportation options available at each of the coal- 

fired units operated by Entergy. Each of the coal-fired units operated by Entergy is 

owned by Entergy and other co-owners, among whom are cooperatives and 

municipalities. 
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The purpose of my testimony is to respond to the Board’s February 1,2006 

request for information on the “problems experienced by shippers as a result of paper 

barriers,” and “the short and long term economic impacts of paper barriers.’’ 

In its April 29,2005 Reply to the Western Coal Traffic League’s “Renewed 

Petition for Rulemaking,” Entergy noted that its “Independence” coal-fired generating 

station, located in northeastern Arkansas, is situated on a 382 mile long rail line running 

from Pleasant Hill, MO (near Kansas City) to Diaz, Arkansas operated by the Missouri & 

Northern Arkansas Railroad (“M&NA”), a Class III carrier. Unit 1 of the Independence 

plant began commercial operations in 1983; Unit II did so in 1984. Initially, coal was 

delivered to Independence pursuant to a tariff arrangement, whkeby a predecessor of 

BNSF Railway Company (“BNSF”) originated the coal in the Powder River Basin of 

Wyoming (‘PRB”) and interchanged it to:the Missouri Pacific Railroad Company 

(“MY’) at Kansas City. MP then transported the coal via its Carthage Subdivision -- 

which is incIuded in the line currently operated by M&NA - for delivery to 

Independence. In 1983 Arkansas Power & Light Company (“AP&L”), now named 

Entergy Arkansas, Inc., entered into a long term coal transportation contract with 

Western Railroad Properties, Inc. (“WRPI”), Union Pacific Railroad Company (‘‘UP”), 

and M P ,  under which - once WRPI gained access to AP&L’s coal suppliers over what is 

now known as the BNSF-UP “Joint Line” - Independence’s coal requirements would be 

originated by WRPI and delivered to the Kansas City interchange by Up. MP continued 

to move the coal over its Carthage Subdivision from Kansas City to Independence until 
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1989, when UP - which of course controlled MP - proposed to reroute AP&L’s unit coal 

trains over its own lines down to Little Rock and then over to Dim, from which point 

they would move over a short stretch of MP trackage to Independence. AP&L agreed to 

the changed routing based on UP’S assurances that AP&L’s service would not be less 

efficient over the new route, despite its somewhat greater circuity. 

Three years later - in December 1992 - MP conveyed virtually its entire 

Carthage Subdivision to M&NA. Specifically, M&NA purchased outright a 102-mile 

segment from Bergman, AR to Guion, AR (in the middle of the line), and entered into a 

long-term lease of the segments at either end. (Because the terms of the 1992 M&NA 

lease agreement are important to the discussion that follows, I have attached a copy of it 

to this statement as Exhibit 1 .). Currently, MN&A operates as a subcontractor for UP by 

interchanging loaded coal trains with UP at Newport, delivering the loaded coal trains to 

Independence for unloading and returning the unloaded coal train via their railroad to 

Kansas City for interchange with the UP. 

Today, M&NA publishes interchanges with the Union Pacific Railroad 

Company (“UP”) at Kansas City, MO’ and Newport, AR (adjacent to the line’s endpoint 

at Diaz). It also publishes interchanges with Kansas City Southern Railway (“KCS’) at 

Joplin, NO, and with BNSF Railway Company (“BNSF”) at Lamar, Aurora, and 

Springfield, MO, and it has a physical connection with BNSF at Fort Scott, Kansas. In 

fact, since M&NA interchanges with UP at Kansas City, MO, it should be able to 

M&NA operates over UP trackage between Pleasant Hill and Kansas City, MO, and between Diaz and Newport, 

3 
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interchange there with all the other railroads serving Kansas City, including BNSF. From 

all public appearances, therefore, M&NA should be able to accept unit train coal 

shipments in interchange from either UP or BNSF and deliver them to the Independence 

plant. It should also be able to accept shipments of imported coal transported by KCS 

from Gulf of Mexico ports to Joplin or Kansas City and deliver them to Independence. 

Given the substantial profits that line-haul railroads typically enjoy from high volume 

unit train coal traffic, one would expect M&NA to be eager to participate in any and all 

routings for the delivery of Entergy’s coal requirements at Independence. Unfortunately, 

as Entergy pointed out in its prior filing, the paper bamers included in the UP-M&NA 

Lease Agreement have effectively prevented M&NA from doing so, thereby limiting 

Independence to the receipt of UP-originated coal - regardless of whether UP is able or 

willing to deliver the volumes that Independence requires. As I will explain, these 

restrictions have blocked Entergy’s eRorts to obtain substitute coal (such as imported 

coal) to make up for UP’S chronic under-deliveries, and if left intact are likely to prevent 

Entergy from realizing the benefits of intramodd rail competition for its future coal 

shipments to Independence once its current contract with UP expires. 

M&NA PaDer Barriers 

A review of the M&NA-UP Lease reveals four separate provisions that 

effectively prevent M&NA from delivering to Independence coal that was originated by 

any railroad other than UP. Turning first to Section IV, at pages 8-12 (Exhibit 1 at 12- 

16), note that M&NA must pay UP escalating rentals of between $1 0 million and $90 
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million per year any time it fails to interchange at least 95% of its interline traffic with 

UP and its affiiiates. Although UP has claimed that this provision was simply intended 

as an alternative methodology for M&NA to pay a fair rental for UP’S property, this is 

belied by the fact that the escalating rentals are not tied to the level of revenues UP 

receives on traffic it interchanges with the short line, or even to the absolute volume of 

such interchanges. To the contrary, UP will get the same rent - zero - if M&NA 

exchanges one carload a year or 1 million carloads a year with UP, so long as M&NA 

doesn’t exchange 5% or more of its total interlined carloads with a UP competitor. On 

the other hand, if M&NA interchanges, say, 95,000 carloads with UP, but interchanges 

5,001 carloads with BNSF andor KCS, M&NA will owe UP $10 million for having 

interchanged that last carload after having owed nothing for the interchanging the first 

5,000 carloads. It would be hard to imagine a more direct and unequivocal barrier to 

competitive interchange than this -but for the fact that UP indeed managed to conjure up 

an even more direct and unequivocal paper barrier, and included it in this very lease, as I 

shall discuss in a moment. 

A second layer of paper barriers built into the M&NA lease is found in 

Section 1 S.Ol(e), found on pages 36-37 (Exhibit 1 at 40-41), under which “either party” 

may terminate the lease at any time if all of any part of Section IV (including the 

penalties for interchanges with another railroad discussed above) is determined by a court 

or “other body” to be ‘‘unlawful or otherwise unenforceable.” This “poison pill” would 

by its terms give UP a right to take back the entire M&NA system and resume operating 
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the lines itself if the STB were to declare the interchange penalties unlawful - although of 

course it would then also have to re-shoulder the high operating and maintenance costs 

that MP had sought to avoid by spinning off the lines in the first place. 

A third layer of paper barriers in the lease may be found in Section 5.05, on 

page 13 (Exhibit 1 at 17), which specifies that M&NA's trackage rights between Pleasant 

Hill and Kansas City are to be used only for interchange with UP, and not for interchange 

with any other carrier. As I explained above, coal shipments to Independence at one time 

were originated by BNSF and interchanged at Kansas City for subsequent movement 

over what is now the M&NA line, and thus the preclusion of BNSF-M&NA interchanges 

at Kansas City effectively severs what would otherwise have been a direct and efficient 

routing for shipments of PRB coal to Independence. 

Finally, UP - apparently fearful that all of the foregoing paper barriers 

might not be enough to prevent M&NA from delivering non-UP coal to Independence - 

also included in the lease what must be the ultimate banier to such an interchange. 

Specifically, Section 3.04 (page 8, Exhibit 1 at 22) provides that 

Lessor Cup] may acquire the right to operate over the Leased 
Premises between milepost 259.05 at Diaz Junction and 
milepost 270.00 near Independence to serve AP&L [Entergy] 
and, if this right is exercised, Lessee shall no longer have the 
right to serve AP&L, and AP&L shall become a closed 
industry served only by Lessor. This right shall be acquired 
effective seven days after Lessee's receipt of Lessor's written 
notice to Lessee that Leasor desires to begin operation over 
such trackage. 
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Considered separately, UP’s reserved right to obtain direct access to 

Independence over M&NA’s lines would be unobjectionable fiom Entergy ’s standpoint, 

as it would at least in theory provide an added safeguard against the possibility that 

M&NA’s service might at some point deteriorate, for example if M&NA ran into 

financial problems. However, UP’s added right to “close” the Independence plant to 

service by M&NA and thereby prevent M&NA fiom fulfilling its common camer 

obligation to serve Entergy - a shipper on M&NA’s own lines - is a shocking, and in my 

experience unprecedented, violation of railroad industry norms. It is also a naked 

restraint on competition that offers no countervailing public benefits whatsoever. 

Economic Effects of Paper Barriers 
O n  Enterw 

In light of the formidable paper barriers embedded in the UP-M&NA lease 

- provisions which, I might add, never terminate but rather remain in effect as long as 

M&NA continues to operate - it should come as no surprise that not a single ton of non- 

UP coal has been delivered to Independence during the 13+ years that M&NA has been 

in operation. 

As Energy explained in its 2005 filing, this lack of alternatives has had two 

adverse consequences for Entergy and its customers: first, the paper barriers in the I 

M&NA lease effectively deny Entergy access to substitute coal deliveries - including the 

delivery of coals fiom non-UP origins - even when UP is unable to deliver all of the coal 

that Entergy needs to operate Independence! For example, when UP suffered its 
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transportation of its PRB coal purchases by BNSF, but UP categorically refused to waive 

the paper barriers that prevented M&NA from delivering such shipments to Entergy, and 

as a result Entergy was forced to curtail generation at Independence and substitute 

purchased power and generation from alternative fuels at significantly higher energy cost 

in order to avoid cutting vital service to Entergy’s customers 

More recently, as the Board is aware, this past summer UP once again 

experienced massive congestion and slowdowns in its unit train coal operations, and this 

time BNSF was also having difficulty meeting its commitments. Entergy, like many 

other electric utilities in the West, ran critically short of coal at all of its coal-fired 

generating stations, and - again, like other utilities - sought to obtain substitute coals 

from other sources. Now, as I mentioned earlier, M&NA publishes an interchange with 

the KCS at foplin, MO, and should be able to accept coal delivered by KCS from ports 

on the Gulf coast, thus making imported coal a potential alternative to the PRF3 coal that 

neither UP nor BNSF could deliver. Unfortunately, although other utilities with 

competitive delivery options were able to obtain some relief through use of imported coal 

(albeit at substantial extra expense), the paper barriers in the M&NA lease effectively 

eliminated that option for Entergy at Independence, and as a result it was once again 

forced to curtail coal-fired generation and substitute much more expensive gas-fred 

generation and purchased power. With both UP and BNSF predicting another season of 

curtailed coal deliveries as they resume work on their joint line trackage in the PRB, the 
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spectre of renewed shortages and enormous extra costs for natural gas and purchased 

power once again confronts Entergy and its customers. 

The second adverse consequence of the M&NA paper barriers is that by 

precluding any competition from BNSF, the paper barriers will likely allow UP, even 

after Entergy’s current contract with UP expires, to demand high, captive-customer prices 

on Entergy’s Independence coal traffic rather than the more reasonable prices that both 

UP and BNSF were long willing to accept on coal traffic to destinations where they 

competed head to head. Entergy has gone to great lengths in order to obtain the benefits 

of rail-to-rail competition wherever possible, incIuding building a costly spur at one of its 

power plants in Louisiana to reach a second carrier and obtaining trackage rights for 

anothm carrier to deliver coal to Independence’s sister plant in Arkansas through a 

settlement agreement with UP in 2000. -Thus, Entergy is in a good position to know the 

difference between captive customer pricing and competitive pricing in the railroad 

industry. Based on that experience, Entergy anticipates that UP’S continued captivity of 

Entergy’s Independence traffic will cost Entergy and its customers millions of dollars a 

year in additional rail charges once the existing contract expires. 

On behalf of Entergy, the co-owners of Entergy’s coal-fired plants, and, 

perhaps most importantly, Entergy’s 2.7 million customers and the millions of customers 

of the co-owners of Entergy’s coal-fired plants, as well as the many other parties 

adversely affected by the anticompetitive paper barriers to interchange that the Class I 

railroads have continued to employ in order to perpetuate their monopoly power, I submit 
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that the establishment of effective remedies to constrain such abuses is long overdue. 

Entergy urges the Board to consider, and adopt, the standards proposed by the Western 

Coal Traffic League. 

10 
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CITY OF WASHINGTON 

DISTRICT OF COLUMBIA ) 
) ss: 

JEFFREY G. HERNDON, being duly sworn, deposes and says that he has 

read the foregoing statement, knows the contents thereof, and that the same are true as 

Stated. 

Subscribed and sworn to before me this 
8th day of March 2006. 

t 
-.-. <> 

Public in and for 
trict of Columbia. 

JANET M. LEWIS 
L%&fct daCa)umbis 

June 30. 2010 
My Commission expires C m a i m o n  Expires 
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CERTIFICATE OF SERVICE 

I, Steven K. Strickland, do hereby certify that a copy of the foregoing has 
been served upon all parties of record this 15th day of March 2006. 

f i  Steven K. Strickland 


