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BEFORE THE
SURFACE TRANSPORTATION BOARD

CONSUMERS ENERGY COMPANY
Complainant,
v. Docket No. NOR 42142

CSX TRANSPORTATION, INC.

Defendant.

N N N N N N N N N N N’

PART I

COUNSEL’S ARGUMENT AND SUMMARY
OF THE EVIDENCE

Consumers Energy Company (“Consumers”), the Complainant in
this proceeding, submits this Rebuttal Supplemental Evidence in response to the
Supplemental Reply Evidence (“CSXT Supp. Reply”) filed on March 6, 2017 by
Defendant, CSXT. As with its Opening Supplemental Evidence filed on January
23,2017 (“Consumers Op. Supp.”), Consumers’ Rebuttal Supplemental Evidence
is submitted in compliance with the Board’s Decision served December 9, 2016

(“December 9 Decision”™).



INTRODUCTION

In its Opening Supplemental Evidence, Consumers modified the
CERR traffic group in accordance with the standard set out by the Board in the
December 9 Decision, presented evidence of adjustments to the previously-
calculated stand-alone costs for the CERR that were warranted by the changes to
the CERR traffic group, and presented additional evidence regarding the CERR’s
cost of capital that addressed the proper estimation of equity flotation costs.
Consumers then updated the calculation of maximum reasonable rates for CSXT
coal service to the Campbell Generating Station under the Guidelines’ SAC
Constraint, which showed that Consumers remains entitled both to significant
prescriptive rate relief, and to an award of reparations (plus interest) for
overcharges dating back to January 1, 2015.!

CSXT’s Supplemental Reply accepted Consumers’ modified
merchandise traffic group and responded to Consumers’ resulting SAC
adjustments, largely by reiterating claims raised in its earlier Reply Evidence that
previously were rebutted by Consumers. CSXT also challenged Consumers’
evidence of equity flotation costs for the CERR, and repeated its denial that
Consumers is due any rate relief or reparations.

Herein, Consumers responds to each of the substantive points raised

by CSXT in its Supplemental Reply, demonstrating that CSXT’s arguments and

! See Consumers Op. Supp. at 5-6.
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counter-evidence lack merit and/or data foundation. As in earlier phases of the
case, CSXT continues to promote extreme and unsupported positions in an effort
to justify unit train coal rates that exceed 500% of the variable cost of service.
Consistent with the December 9 Decision and Consumers’ Opening Supplemental
Evidence, this Rebuttal only includes those parts of the now-standard evidentiary
format that are affected by the adjustments made and evidence submitted pursuant
to the December 9 Decision; i.e., Parts 1, III-A, III-B, III-C, III-D, III-F, ITII-G and
II-H.
ARGUMENT

CSXT’s Reply Argument — and much of its Supplemental Reply
Evidence — addresses three (3) principal points that are not simply repetitions of
CSXT’s March 7, 2016 Reply Evidence positions: (1) Consumers’ traffic group
modifications in response to the December 9 Decision; (2) public funding of the
construction of two (2) bridges used by the CERR to serve its hypothetical traffic
group; and (3) Consumers’ calculation of the estimated cost of raising the equity
portion of the CERR’s overall capital requirements. As summarized below, CSXT
accepts the modified CERR traffic group, and its arguments regarding bridge and

equity flotation costs are without merit.
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A. TRAFFIC GROUP

CSXT begins its Argument with a claim that the traffic group
modifications made by Consumers in its Opening Supplemental Evidence? did not
comply with the December 9 Decision, principally because the CERR still would
not be handling all of the traffic of each shipper whose freight was included in the
group,’ and because the modifications did not specifically account for the handling
of random loaded cars that were “bad-ordered” by the origin carrier (BNSF) prior
to interchange with the CERR.* After lodging these objections, however, CSXT
accepts Consumers’ modified traffic group for purposes of this case and the
carrier’s Supplemental Reply.5 Since CSXT’s acceptance of the modified group
moots it objections, there is no need for Consumers to devote extensive attention
to them here. In the interest of a complete record, however, several brief rebuttal

points are in order.

? See Consumers Op. Supp. at III-A-5-13.
3 CSXT Supp. Reply at I-4-7.
*1d. at 1-7-8.

° Id. at 1-8. CSXT claims that further discussion regarding the merchandise
trains could jeopardize the Board’s ability to meet the three-year statutory deadline
described in 49 U.S.C. § 11701(c). CSXT Supp. Reply at 1-8-9. CSXT’s point is
irrelevant to this proceeding, as the Board has consistently held that the limitation
does not apply to rate cases initiated by complaint. See, e.g., DuPont/NS (STB
served Sept. 11, 2012) at 2; WFA Il at 9. Interpreting it differently contravenes
Board precedent and would produce an “absurd, unfair, and seemingly
unconstitutional result.” AEP Texas (STB served Nov. 13, 2006) at 2-3. See also,
Complaints Filed Pursuant to the Savings Provisions of the Staggers Rail Act of
1980, 367 1.C.C. 406, 412 (1983).
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First, while CSXT attempts to spin the requirements of the
December 9 Decision to suit its claims — turning what at most were observations
into “principles”® — the Board’s actual directive was clear: “once a SARR elects to
serve a certain subset of traffic — by customer, commodity, route, service type, or
some combination thereof — the SARR must serve all of that subset of traffic

consistently and without regard to how it is tendered.”’

As Consumers explained,
its modified, selected subset of actual CSXT traffic was determined by route and

by service type, with the latter defined by reference to the same {

}.2 Consumers described in detail
both how its original traffic selection process functioned, and the steps taken to
modify the traffic group to conform to the December 9 Decision.’

Second, there is nothing remarkable or inconsistent with SAC theory

about a SARR that does not handle 100% of a given shipper’s movements of a

¢1d. at1-2.
7 December 9 Decision at 19 (emphasis supplied).

8 See Consumers Op. Supp. at [1I-A-4-11. In its Supplemental Reply,
CSXT questioned whether the same base year train identification numbers could
be relied upon in subsequent years of the DCF period (CSXT Supp. Reply at 1-6),
but this criticism is misplaced. It is well-settled that a complainant can assume
that base year traffic will continue to move over the SARR in the same manner
over the full SAC period. CP&L, 7 S.T.B. at 250; WTU, 1 S.T.B. at 662.

® Consumers Op. Supp. at III-A-5-12.
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particular commodity.'® Especially in cases where the complainant’s traffic group
did not consist entirely of coal shipments moving in unit trains, the Board
previously has approved without comment traffic groups that included shipments
of a particular commodity (e.g., agricultural products) tendered by a company in
trainloads, where the same company undoubtedly also shipped the same
commodity in carloads that were not handled by the SARR."' Even in cases
dominated by unit train coal traffic, the Board has approved traffic groups that,
e.g., included trains originating in the PRB that exit that region to the south, but
left out trains that move north, even though they traversed tracks replicated by the
SARR and ultimately may have served the same utilities. See, e.g., Xcel I, 7
S.T.B. at 600; TMPA, 6 S.T.B. at 587-588.

Third, there is no serious basis for CSXT’s novel theory that
Consumers’ modified CERR traffic group is required to account specifically for
the handling of random bad-ordered Campbell coal cars that are set-out for repairs
by BNSF before returning to service. By CSXT’s own reckoning, these represent

less than two-tenths of one percent of the cars handled by the CERR during the

19 See CSXT Supp. Reply at I-6-7. CSXT suggests that of the more than
9,300 trains included in the modified CERR traffic group, 75 involve shipments of
less than all of the involved shippers’ traffic.

" See, e.g., FMC, 4 S.T.B. at 725, 733-734. This is unsurprising, as it is
standard practice for SAC complainants to assemble traffic groups based on
routing and efficiency considerations using the incumbent’s traffic data, not on the
basis of shipper identities. See, e.g., TPI at 40, 202.
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base year.'” This unprecedented claim was thoroughly discredited by Consumers
on Rebuttal,”® where it was shown, inter alia, that the traffic data produced by
CSXT in discovery did not even allow for the identification of bad-ordered cars,'
and CSXT’s post hoc explanation of how bad-ordered Campbell cars supposedly
are handled is not supported by its own data and workpapers.”® As explained by
Consumers’ expert witness John Orrison — formerly an Assistant Vice President at
BNSF — that carrier’s bad-order practice is to return the loaded car(s) back to the
consignee (Consumers here) on the next available train at the most efficient BNSF
crew change point or major yard.'® The formerly bad-ordered car(s) then would
be interchanged to CSXT for delivery as part of a typical Campbell unit train.
Under SAC theory, the CERR would handle the repaired car(s) in the same
manner, receiving them from BNSF as part of a complete loaded train.

The foregoing notwithstanding, there no longer is any disagreement
between the parties as to the basic parameters of the CERR traffic group,'” except
for CSXT’s continued and unwarranted exclusion of certain petcoke trains, and

merchandise trains moving between Calumet Park and Curtis, which were

12 CSXT Supp. Reply at I-7-8.

13 Consumers Reb. at ITI-C-85-96.
' Id. at TI1-C-86-87.

'3 Id. at III-C-90-96.

' Id. at TII-C-87-88, 94.

17 See CSXT Supp. Reply at I-8.
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addressed in detail in Consumers’ Rebuttal and are among the subjects of Part II1I-
A, infra.'® In the same regard, CSXT also includes three (3) “alternative”
scenarios for purposes of its proposed SAC analyses: (1) the modified CERR
traffic group without the petcoke and Calumet Park-Curtis trains; (2) the modified
CERR traffic group excluding only the petcoke trains; and (3) the modified CERR
traffic group presented in Consumers’ Opening Supplemental Evidence."’
Because, as shown in Consumers’ Rebuttal and summarized infra, CSXT’s
remaining traffic exclusions are without merit, the carrier’s first two (2)
“alternatives” are unnecessary and serve only to clutter an already extensive
record. Consumers will not exacerbate the problem by rebutting these separately.
Its updated SAC analysis is focused on the modified CERR traffic group presented
in Consumers’ Opening Supplemental Evidence, which demonstrably represents
the best evidence of record.

B. BRIDGE COSTS

CSXT challenges Consumers’ May 20, 2016 Rebuttal Evidence
demonstrating that the Chicago Sanitary Canal and Calumet Sag Channel bridges
were publicly funded, and thus are not the responsibility of the CERR, with what it
claims is an “historical record” showing that “any public funds expended for these

bridges were for the replacement of preexisting railroad bridges” that CSXT’s

18 See Part III-A-2-4.

19 CSXT Supp. Reply at I-9-10.
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predecessor(s) must have paid for.?® In fact, as Consumers details in Part III-F of
this Rebuttal Supplemental Evidence, the “historical record” shows just the
opposite.?!

With respect to the Chicago Sanitary Canal Bridge, CSXT correctly
noted in its Reply Evidence that the original fixed span first was put into service in
1901.2 Where it erred — and continues to err — is in concluding that it was a
“railroad-built bridge.” As the Railway Gazette article that Consumers
introduced on Rebuttal, and CSXT does not challenge as an authentic source,24
clearly stated:

The bridge now being built over the Sanitary

and Ship canal, at Campbell avenue and Thirty-first

street, Chicago, is composed of four double track

single leaf Scherzer rolling lift bridges, placed

alternately side by side.

It will carry four tracks of the Pittsburg,

Cincinnati, Chicago & St. Louis, two of the Chicago

Terminal Transfer and two of the Chicago Junction

Railway. The bridge is being built and paid for by

The Sanitary District of Chicago, under an
agreement with the railway companies to provide a

2 CSXT Supp. Reply at I-10-11, III-F-5-10.

21 See Part IT1I-F-7-12, infra. Part ITI-F also points out a number of other
road property cost over-statements included in CSXT’s Supplemental Reply,
which previously appeared in the carrier’s March 7, 2016 Reply Evidence and
were addressed in Consumers’ Rebuttal Evidence.

%2 CSXT Reply at ITI-F-90.
2 Id.

2 The article is quoted in full relevant part at III-F-8-9, infi-a.
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moveable bridge of an efficient design subject to their

approval. The Sanitary District also pays the railways

such a sum of money as will draw interest sufficient to

pay the expenses of maintenance and operation of the

bridge.”
Consumers clearly has met its burden of demonstrating that the Sanitary Canal
Bridge was built (and improved) using public funds. Therefore, the CERR does
not have to bear the cost of construction.

Likewise, the public record supports Consumers’ prior showing that
CSXT’s predecessors were not required to pay for construction of the Calumet Sag
Channel Bridge. Court litigation in the early part of the 20™ Century resulted in
rulings that both compensated the railroads for property taken to build the bridge,
and provided for public construction of the bridge itself. See Sanitary Dist. of
Chicago v. Chicago & A.R. Co., 108 N.E. 2d 312, 313-316 (1915). CSXT argues
in its Supplemental Reply that the original bridge spanned a feeder canal that was
in use in 1851 (before the railroad was built), and was later widened to create the
Calumet Sag Channel.”® However, as Consumers shows in Part III-F, infra, the
Calumet Sag Channel Bridge in fact was not built over the former feeder canal that
CSXT described, and the original canal itself was so narrow and shallow that any

bridge that was installed would have been very small and inexpensive.”” On

balance, the better evidence — including a published court decision — favors the

5 Railway Gazette at 565 (emphasis supplied).
26 CSXT Supp. Reply at ITI-F-9.

27 See TII-F-9-12, infra.
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conclusion that CSXT’s predecessor(s) did not bear the cost of constructing or
improving the Calumet Sag Channel Bridge, which means that those costs should
be excluded from the CERR road property investment as well.
C. EQUITY FLOTATION COST

Consumers’ Opening Supplemental Evidence showed how a
requirement that the CERR absorb an equity flotation cost in this case was
inconsistent with SAC theory, and represented an unexplained departure from
prior agency precedent that apparently had not been presented to — and certainly
was not addressed by — the Board in Sunbelt and TPI. Consumers Op. Supp. at
II-G-1-7. Consumers also demonstrated that CSXT’s proposed 6% IPO cost was
both analytically flawed and unsupported by prior cases,”® and that an optimally
efficient, low cost railroad with the attributes of the CERR would use a private
placement to raise its equity capital, and could do so at a cost of 0.95%.%

While arguing that any challenge to the notion that a SARR should
be forced to incur an equity flotation cost already has been “discredited,”*°
CSXT’s Supplemental Reply acknowledges that a private placement would be a

reasonable option for the CERR,*' and does not dispute Consumers’ evidence that

28 Consumers Op. Supp. at I1I-G-13-18. See also, Consumers Reb. at I1I-G-
3-10.

% See Consumers Op. Supp. at I1I-G-7-13; Maughan V.S. at 10-19.
30 CSXT Supp. Reply at TII-G-1.

M 1d. at 1-12-13, 1U-G-6-7.
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the flotation cost for such a placement would be less than 1%. In these respects,
CSXT concedes the well-established rule that a SARR is entitled to use the lowest
cost, feasible alternative for each element of the SAC analysis.*? Instead, CSXT
challenges Consumers’ equity flotation cost evidence on a different ground,
namely, that because of alleged differences between a private placement and a
public offering, an undetermined upward adjustment to the CERR’s cost of equity
is necessary in the case of a private placement. According to CSXT, “Consumers
cannot assume both low direct flotation costs from a private placement and the
relatively low industry-wide cost of capital, which is based on public markets, in
the SAC analysis.”*® As shown in Part ITI-G, infra, CSXT’s objections are
without merit.

First, Consumers’ showing that prior agency precedent precludes the
imposition of a separate flotation cost additive in this case cannot be cast as a

“discredited” argument when it has not yet been addressed by the Board.>

2 TPI at 62, 86; AEPCO 2011 at 46; TMPA, 6 S.T.B. at 585-586; Coal Rate
Guidelines, 1 1.C.C. 2d at 542. The same rule refutes CSXT’s argument for
adoption of an average IPO cost of 6% for the CERR (see I1I-G-6-7), and its claim
elsewhere that flotation costs for the CERR should not be based on the actual
experience of CSXT and other carriers in raising equity, or the Board’s
predecessor’s treatment of those costs in calculating the industry cost of capital.
CSXT Supp. Reply at ITI-G-4. To deny the CERR access to lower costs enjoyed
by the defendant and other real-world railroads solely by virtue of its status as a
“new, stand-alone entrant” would constitute an improper entry barrier. See III-G-
3-4, infra.

33 CSXT Supp. Reply at I1I-G-7; Exh. III-G-1 at 11.

M I1-G-1-3.
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Applicable cases established that the industry average cost of capital already
reflects an embedded cost of raising equity, and the Board’s Sunbelt and TPI
decisions never explained why those cases should not be dispositive on the issue.
Absent a reasoned explanation, any summary dismissal of Consumers’ argument
would be arbitrary and capricious.”

Second, CSXT’s argument that CERR equity raised through a
private placement would require some undisclosed adjustment to the cost of equity
runs headlong into a second established Board rule: the agency-determined
average railroad industry cost of equity must be used in SAC analyses.3 ® The
Board and its predecessor repeatedly have rejected both shipper arguments for a
lower equity cost, and railroad calls for a higher cost in various circumstances,”’
and the agency has indicated that it will adhere to the rule even in cases where the
defendant is a carrier — BNSF — whose own cost of equity is not considered in
calculating the industry average cost of capital.’® The same rule precludes an

upward cost of equity adjustment to favor CSXT here.”

3 Id. at 3-5.
% Id. at 11-12.

37 See, e. g., WPL, 5 S.T.B. at 984; Omaha Pub. Power Dist. v. Burlington
N.RR., 31.C.C. 2d 123, 147-148 (1986).

3% See Railroad Cost of Capital — 2010, Ex Parte No. 558 (Sub-No. 14)
(STB served Oct. 3, 2011) at 8.

% See II-G-13-14, infra; WPL, 5 S.T.B. at 982-984 (rejecting the defendant
railroad’s proposal for a “real options™ additive to the average cost of capital).
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Third, as Consumers’ expert witness David Maughan explains in his
Rebuttal Verified Statement, the notion that “investors in private placement
demand a higher return on equity”*’ is a fallacy. Statistical comparisons over time
show no consistent pattern of higher returns for private equity as compared to
public investment (in many years, private returns have been considerably lower),
and the kinds of sophisticated private equity investors that would be attracted to an
entity such as the CERR (e.g., pension funds, endowments, etc.) have both full
access to all relevant information about the investment, and investment outlooks
that are long-term in nature, making relative and temporary illiquidity irrelevant.*!

Finally, even assuming arguendo that the CERR would raise its
equity publicly, the law is clear that it would be entitled to access equity capital at
the lowest cost that was reasonable and supportable. In its recent 7PI and Sunbelt
decisions, the Board determined that public issue flotation costs would be no more
than about 2%,* but as Consumers demonstrated in its Opening Supplemental

Evidence® and CSXT did not dispute,* the actual Facebook IPO figure endorsed

in Sunbelt was 1.1%. Thus, while the better evidence of record clearly supports

40 CSXT Supp. Reply at I-13 (emphasis in original).

*! Maughan R.V.S. at 4-7. See also, I-G-14-21, infra.
*2 TPI at 219; Sunbelt (STB served June 30, 2016) at 31.
* Consumers Op. Su.pp. at [11-G-14 and n.28.

* See CSXT Supp. Reply, Exh. III-G-2, which uses the 1.1% cost for the
Facebook IPO.
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Consumers’ 0.95% private placement cost, the maximum flotation cost that could
be assigned to the CERR in any event is 1.1%.%

D. UPDATED CALCULATIONS OF SAC AND MAXIMUM
REASONABLE RATES

The modest updates and adjustments to the CERR’s operating
expenses and road property investment costs as detailed in Parts III-C, III-D and
III-F, infra, result in minor changes to the final SAC percentages and maximum
rates for Consumers’ Campbell coal shipments, which are set out in Part III-H and
Exhibits III-H-1 and III-H-2. As shown therein, from the First Quarter of 2015
through the First Quarter of 2016, the adjusted maximum lawful rates for CSXT

service to Campbell are as follows:*®

Quarter Maximum Rate Per Ton
1Q2015 $10.37
2Q2015 $10.48
3Q2015 $10.44

¥ See, e.g., Sunbelt at 79; AEPCO 2011 at 33, 46; WFA I at 132-133;
Duke/NS, 7 S.T.B. at 201-204.

% See Table III-H-5, infia and Consumers Reb. Tables II-A-1 through II-
A-5. Tables III-H-4 and III-H-5, infra, show separate maximum rate calculations
for each of the two (2) car types used by CSXT in providing service to Consumers.
By agreement of the parties, however, variable costs as reported in Consumers
Reb. Tables II-A-1 through II-A-5 reflected a stipulated blend of cars, thus
producing a single variable cost per ton for each quarter. The maximum rates

shown herein are calculated based on those costs, and the ratios set forth in Table
III-H-3, infra.
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4Q2015 $10.26
1Q2016 $11.76
Commencing with the Second Quarter of 2016 and extending
through December 31, 2024, the lawful maximum rates for the subject service are
the lesser of (1) the rate equivalents to the R/VC ratios set forth below, or (2) the

Revenue Adequacy maximum rate."’

Year Maximum R/VC Ratio
2016 429.3%
2017 315.1%
2018 330.6%
2019 332.7%
2020 306.6%
2021 303.2%
2022 283.8%
2023 286.2%
2024 255.4%

47 See Table I1I-H-3, infra. As shown in Consumers’ Rebuttal Evidence
and summarized in its Brief (at 3, 51-54), the Revenue Adequacy maximum rate
for any quarter is { }, adjusted by the net increase (if any) in the
RCAF-A from the First Quarter of 2015 to the subject quarter.
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CONCLUSION

Upon consideration of the full record in this proceeding, including this
Rebuttal Supplemental Evidence, the Board should issue a decision finding that CSXT
possesses market dominance under 49 U.S.C. § 10707 over the transportation to which
the challenged rates apply, and that those rates exceed a maximum reasonable level in
violation of 49 U.S.C. § 10701(d). Pursuant to 49 U.S.C. §§10704 and 11704, CSXT
should be ordered to establish and maintain rates for coal transportation service to
Campbell at levels no higher than those shown in Tables I1I-H-3 through I11-H-5, infraq,
for each of the years 2015 through 2024, and to pay Consumers reparations equal to the
difference between freight charges calculated in accordance with such rates, and the
charges actually paid by Consumers on all shipments moving under Tariff CSXT-13952
from January 1, 2015 through the effective date of the prescription order, together with

legally applicable interest.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

CONSUMERS ENERGY COMPANY 3
Complainant, ;

V. g Docket No. NOR 42142
CSX TRANSPORTATION, INC. g
Defendant. %
)

PART III
STAND-ALONE COST
III. A. STAND-ALONE TRAFFIC GROUP
As noted supra, following a meritless argument challenging
Consumers’ compliance with the December 9 Decision, CSXT accepted
Consumers’ removal of 897 carload merchandise trains from the 2014 base year
traffic group, 210 trains from the 1Q15 group, and 24 trains from the peak period,
in response to the Board’s directive.! However, CSXT made additional
adjustments to the revised CERR traffic group by removing 114 petcoke trains,’

and 535 trains® that CSXT claims could not be served by the CERR in a manner

Y December 9 Decision at 19-20.

2 CSXT Supp. Reply e-workpaper “CERR Base Year
Trains Supp Reply.xlsx” at tab “Train” cell AJ4.

3 CSXT Supp. Reply e-workpaper “CERR Base Year
Trains_Supp Reply.xIsx” at tab “Train” filter for records where column AI=1 and



consistent with how CSXT serves them today, based on arguments raised in its
Reply Evidence. CSXT also applied the same formulae used in its Reply
Evidence to project overall traffic and revenues for the CERR.> As summarized in
this Part III-A, CSXT’s additional traffic adjustments are without merit, and its
forecasting approach is flawed.

1. Adjusted CERR Traffic Group

As Consumers demonstrated in painstaking detail in its Rebuttal
Evidence, CSXT’s proposed exclusion of 114 petcoke trains from the CERR
traffic group is predicated on misrepresentations of its own traffic data, and its
failure to disclose known errors in that data.> CSXT claimed (and apparently still
claims’) that the petcoke trains in question do not travel over lines replicated by
the CERR in the real world.® As Consumers already has demonstrated, however,
the train sheet data produced by CSXT in discovery, which are not disputed by

CSXT as a reliable traffic movement source elsewhere on the CERR system, are

column BN=0. Thirty-eight (38) of the 573 trains (see cell Al4) CSXT removed
from Consumers’ original Opening train list in CSXT’s original Reply Evidence
were a subset of the 897 carload merchandise trains (see cell BN4) that Consumers
removed in its Opening Supplemental Evidence.

* CSXT Supp. Reply at 2-3.
3 Id. at 3-4.
6 See Consumers Reb. at I11-A-14-23.

7 CSXT does not acknowledge - much less challenge - Consumers’ detailed
Rebuttal Evidence on this point.

 CSXT Supp. Reply at III-A-2.
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consistent with Consumers’ inclusion of the trains in the traffic group.” Other
reliable data (such as records of trackage rights payments to Norfolk Southern
Railway) also contradict CSXT’s claims concerning the trains’ real world
routings.'® The petcoke trains therefore remain in the CERR traffic group in this
Rebuttal Supplemental Evidence.

Also properly included in the CERR group are the trains moving
between Calumet Park and Curtis that CSXT proposed to exclude because the
CERR allegedly would provide “inferior service” compared to that offered by
CSXT." As Consumers showed in its Rebuttal Evidence, the “inferiority” alleged
by CSXT consisted solely of a de minimis difference in average transit times
between the CERR operating plan and CSXT’s historic record. However, CSXT’s
averaging approach failed to recognize several other key metrics of service quality
(including the much smaller spreads between fastest and slowest times for given
routes on the CERR), and ignored entirely the matter of service reliability as an
indicator of quality.'> Additionally, CSXT’s conclusions regarding its calculated
transit time differentials depended entirely on the arbitrary Board requirement that

30 minutes of “dwell time” be assigned to every hypothetical interchange of traffic

? Consumers Reb. at [1I-A-32-35.

10 See, e.g., id. at ITI-A-27-30.

" CSXT Supp. Reply at I11-A-2-3.

12 See, e.g, Consumers Reb. at III-A-50-54.

I1I-A-3



between CSXT and the CERR." Properly evaluated, the CERR’s planned service
between Calumet Park and Curtis would be of equivalent or superior quality to
that currently provided by CSXT, so CSXT’s proposal to exclude the affected
trains should be rejected.*

Apparently aware of the tenuous nature of its proposed exclusions of
the petcoke and Calumet Park-Curtis trains, CSXT in its Supplemental Reply
proffers two (2) “alternative” traffic scenarios to the one advanced in its Reply
Evidence. One (1) includes the Calumet Park-Curtis trains (but not the petcoke
trains), and the other is “identical” to Consumers’ Opening Supplemental traffic
group.”” CSXT includes volume and revenue estimates for each “alternative.”
Consumers respectfully submits that the record in this case already is substantial in
scope and complexity, and would not materially benefit from Consumers
presenting supplemental calculations to rebut each of CSXT’s defective
hypothetical scenarios. CSXT has accepted Consumers’ traffic group
modifications in response to the December 9 Decision, and the traffic group

defended by Consumers’ Rebuttal Evidence represents the better evidence of

B I1d. at 111-A-36-37. As Consumers showed, even a modest reduction in
this dwell time presumption eliminates CSXT’s claimed transit time differential
entirely.

Y 1d. at TI1-A-38-49.
13 CSXT Supp. Reply at I1I-A-3.
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record prior to that Decision. Herein, therefore, Consumers presents adjusted
volumes, revenues and cost data that correspond to its modified traffic group.'®

2. Adjusted CERR Traffic Volumes

CSXT’s Supplemental Reply employs the same forecasting
methodology for general freight traffic and non-issue coal traffic that was used in
CSXT’s Reply Evidence.!” As Consumers showed on Rebuttal, that methodology
is flawed. Specifically, for the 2020-2024 time period, CSXT’s EIA-AEO
approach should be rejected in favor of the Compounded Annual Growth Rate
(“CAGR”) methodology applied by Consumers. The CAGR method has been
endorsed by the Board in numerous prior cases,'® and is derived from CSXT’s
own internal forecasts. In contrast, CSXT’s EIA-based formula has never been
accepted by the Board, does not correlate to the CERR traffic base on a
commodity level, and is prone to manipulation.' It is unreliable and should be

rejected. Also without merit are CSXT’s proposed forecast for intermodal traffic,

' This is the same modified traffic group that Consumers submitted with its
Opening Supplemental Evidence, including the 114 petcoke trains and 535
Calumet Park-Curtis trains that CSXT included as its “Alternative 2.”

7 CSXT Supp. Reply at I11-A-4.

18 Consumers Reb. at I1I-A-68, citing Sunbelt at 173; DuPont/NS at 261;
FMC,
4 S.T.B. at 730.

Y 1d. at 111-A-68-70.
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and its forecast adjustment for crude oil, which are not mentioned in CSXT’s

Supplemental Reply but are reflected in its revised traffic forecast for the CERR.?
Consumers’ updated Table III-A-1, below, shows the CERR traffic

volumes by year as supported by the better evidence of record, alongside CSXT’s

unreliable projections as set out in its Supplemental Reply.

Table ITI-A-1
Comparison of Forecasted CERR Traffic Volumes

Consumers Opening CSXT
Supplemental Supplemental Reply
Year Carloads/Containers 1/  Carloads/Containers 2/
(M (2) 3)
1. 2015 758,805 733,365
2. 2016 762,010 698,922
3. 2017 839,925 714,878
4. 2018 867,109 727,040
5. 2019 902,976 761,881
6. 2020 951,131 780,430
7. 2021 998,282 793,389
8. 2022 1,052,569 811,423
9. 2023 1,105,231 824,665
10. 2024 1,170,953 846,013

1/ Source: Consumers Op. Supp. e-workpaper “Summary of CERR
Traffic Volumes and Revenues — Supplemental xIsx,” tab “Summary,”
cells M10 to M19.

2/ Source: CSXT Supp. Reply e-workpaper “Summary of CERR Traffic
Volumes and Revenues_Supp Reply.xlsx,” tab “Summary_ Vol Rev,”
cells M25 to M34.

20 See id. at ITT-A-70-72.
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3. Adjusted CERR Revenues

As CSXT states in its Supplemental Reply, the parties now are using
the same basic methodology and indices to calculate revenues for the modified
CERR traffic group.21 However, CSXT also continues to apply the same
unfounded adjustments to the ATC methodology for allocating revenues on cross-
over traffic that it used in its Reply Evidence.”> As Consumers showed on
Rebuttal, there is no validity to CSXT’s charge that Consumers’ application of the
judicially approved Ex Parte No. 715 ATC methodology biases the revenue
divisions. Under the Board’s methodology, CSXT is properly compensated for
originating and/or terminating cross-over movements,” and the CERR is not
unfairly overcompensated for switching that it does not perform.** Moreover, the
various “movement specific” cost adjustments proposed by CSXT are unnecessary
and violate long-standing Board pre:cedent,25 and the fixed costs allocated to the

CERR accurately correspond to the line-haul functions that the CERR performs,

21 CSXT Supp. Reply at I1I-A-5 and n.16.

*2 Id. In addition, CSXT made a calculation error in its Supplement Reply
carload ATC division calculations that leads to a small understatement in CERR
revenues. Specifically, CSXT used two different formulae in calculating total
movement R/VC ratios in developing its carload ATC divisions. Compare cells
BXS5 to BX467, with cells BX469 to BX3822 in CSXT Supp. Reply e-workpaper
“CERR Divisions_Supp Reply.xlsx,” tab “Carloads.”

23 Consumers Reb. at I11-A-82-84. As Consumers noted, CSXT’s position

on this point is the opposite of the position that it took on the same issue in TPI.
Id. at 84.

 Id. at T11-A-85-86.
25 See id. at 11I-A-86-96; Major Issues at 22, 58.
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which are the same as those performed by CSXT, as distinguished from its arms-
length affiliate. *° The Board properly rejected CSXT’s arguments for adjustments
to the ATC methodology in TPI>" and should do likewise here. Similarly, there
was no merit to CSXT’s belated attempt to “correct errors” in its own special
study of density on the CSXT system, a study on which Consumers already had
relied, when the supposed “errors” simply were results that CSXT no longer
favored.?

Table I1I-A-2 below shows the updated annual CERR revenues as
correctly calculated by Consumers, as compared to the artificially understated

revenues offered by CSXT in its Supplemental Reply.

26 1d. at 111-A-97-103.

*7 See TPI at 42-44. As noted supra, in that case CSXT was urging
adjustments that would allocate more revenue to the bridge segments of cross-over
movements, a result opposite to that which the carrier seeks in this proceeding. Its
claimed (and rejected) justification, however, basically was the same as that
advanced here.

28 Consumers Reb. at I1I-A-104-109.
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Table I11-A-2
Comparison of Forecasted CERR Revenues

Consumers Opening

Supplemental CSXT Supplemental
Year Revenues 1/ Reply Revenues 2/
€] (2) 3)
1. 2015 $136,504,338 $102,785,616
2. 2016 $118,690,165 $86,927,638
3. 2017 $152,653,854 $104,655,629
4. 2018 $153,251,152 $100,689,707
5. 2019 $158,047,079 $104,599,766
6. 2020 $173,440,366 $113,902,856
7. 2021 $179,867,338 $115,522,641
8. 2022 $193,734,521 $123,410,944
9. 2023 $194,698,444 $118,907,763
10. 2024 $215,159,182 $131,632,441

1/ Source: Consumers Op. Supp. e-workpaper “Summary of CERR
Traffic Volumes and Revenues — Supplemental xIsx,” tab “Summary,”
cells N10 to N19.

2/ Source: CSXT Supp. Reply e-workpaper “Summary of CERR Traffic
Volumes and Revenues Supp Reply.xlsx,” tab “Summary Vol Rev,”
cells N25 to N34.

Consumers’ final CERR traffic and revenue calculations for each

year of the DCF period are detailed in Rebuttal Exhibit I1I-A-1.
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II1. B. STAND-ALONE RAILROAD SYSTEM

In its Supplemental Reply, CSXT agreed with Consumers that the
modification of the CERR traffic group described in Part I1I-A allows for the
removal of 2.22 miles of track in Barr Yard from the CERR system.! CSXT also
acknowledged that the Cottage Grove overpass that it proposed in its Reply
Evidence (and Consumers opposed on Rebuttal®) also was not necessary, which
removes that minor issue from contention.> As noted below, however, CSXT
continues to include 2 miles of unnecessary side track in its CERR system
description, as well as .14 miles of unnecessary bad order track at Barr Yard.

1. Routes and Mileage

CSXT accepted the removal of 2.22 miles of track from Barr Yard as
no longer necessary to serve the CERR traffic group. However, CSXT continued
to include an additional 2-mile siding on the line segment between Porter and
West Olive, near the Campbell Generating Station.* As Consumers demonstrated
on Rebuttal, this side track is not needed by the CERR.

Consistent with established and Board-approved practice,

Consumers developed the CERR’s siding requirements using the RTC Model, and

' CSXT Supp. Reply at II[-B-1. See also, Consumers Op. Supp. at
[1-B-1-2.

? Consumers Reb. at I1I-B-8-9.

3 CSXT Supp. Reply at I1I-B-1.

4 See CSXT Supp. Reply e-workpaper “CERR Route
Miles Supp_reply.xlsx,” tab “Tables,” cells C45:E45.
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employing the experience of its expert Mr. Orrison, who once served as Division
Superintendent for CSXT on the Porter-West Olive line. The RTC Model run
showed that even during the CERR’s peak year, the additional siding proposed by
CSXT would not be required. This was further confirmed by CSXT’s own RTC
run, which showed that the siding was never used by the Consumers trains.” This
evidence demonstrates that the siding is not required, and it is not included in this
Rebuttal Supplemental Evidence.

2. Track Miles and Weight of Track

Table III-B-1, below, shows the correct constructed track miles for
the CERR as presented by Consumers, compared with the overstated miles

included in CSXT’s Supplemental Reply.

TABLE ITI-B-1
CERR CONSTRUCTED TRACK MILES

Op. Supp.
Supp. Reply Difference

Main line track — Single first main track”’ 168.65 168.65 0.00
— Other main track” 41.38 43.38 2.00

Total main line track 210.03 212.03 2.00
Interchange Tracks 10.66 10.66 0.00
Setout tracks and helper tracks 2.00 2.00 0.00
Yard tracks”’ 9.07 9.21 0.14
Total track miles 231.76 233.90 2.14

V' Single first main track miles equal total constructed route miles, including the lead track to
the Campbell Station and the Dolton Interchange track. This also includes 8.13 route miles
of the BRC and the Buffington Connection.

Y Equals total miles for constructed second main tracks/passing sidings, including the BRC
segment.

¥ Includes all tracks in the Barr Yard.

Source: Consumers Reb. Supp. e-workpaper “2015 Ballast & subballast
Worksheet Supplemental Rebuttal.xlsx,” tab “III-B Miles Table.”

3 Consumers Reb. at III-B-13-14.
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3. Yards
As noted supra, the parties agree that 2.22 miles of track can be removed
from Barr Yard. However, CSXT also continues to include 750 feet of bad order setout
track at Barr Yard,® which Consumers has not included in its Rebuttal Supplemental
Evidence for the same reasons as stated in its Rebuttal.”
4. Other

a. Joint Facilities

CSXT’s Supplemental Reply includes alternative road property calculations
for its two (2) modified traffic group scenarios, discussed in Part III-A. For the reasons
set out there and in Part I, CSXT’s “alternatives” needlessly clutter the record, and are
not addressed independently in this Rebuttal Supplemental Evidence.

c. Turnouts, FEDs and AEI Scanners

The parties are in agreement that the removal of 2.22 miles of track from
Barr Yard results in the removal of associated turnouts as well.

d. RTC Model Simulation of CERR Configuration

Consumers’ Rebuttal Supplemental RTC Model simulations are addressed

in Part I11-C, infra.

6 See CSXT Supp. Reply e-workpaper “CERR Route
Miles Supp_reply.xlsx,” tab “Tables,” cells C49:E49 and tab “Yard Track
Length,” cell F18. 750 feet + 5,280 feet per mile = 0.14 miles.

7 Consumers Reb. at I1I-B-16.
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III. C. STAND-ALONE RAILROAD OPERATING PLAN

The CERR’s Rebuttal Supplemental operating plan is identical to its
Opening Supplemental operating plan. Indeed, Consumers has made no
adjustments from its Opening Supplemental Evidence, and it has not rerun the
RTC Model for this Rebuttal Supplemental because none of CSXT’s
Supplemental Reply arguments or modifications warranted any further changes to
the CERR’s operating plan. Consumers addresses various claims and errors in
CSXT’s Supplemental Reply below.

As noted in its Opening Supplemental operating plan, Consumers
removed 897 base year 2014, and 210 1Q2015 carload merchandise trains from
the CERR traffic group.! As the change filtered into peak week/peak year train
counts, Consumers removed 24 trains from its RTC Model train list and reran the
model.” The peak period did not change, and Consumers addressed the results of
the Opening Supplemental RTC Model in its Opening Supplemental Evidence at
I1-C-3-4.

Just as it did in Reply, CSXT has not followed the Board’s standard
evidentiary presentation outline or Consumers’ Opening Supplemental, which

provided more details than the Board’s standard outline. Thus, CSXT’s Part III-C

! See Consumers Op. Supp. e-workpaper “CERR BASE YEAR TRAIN
LIST DEVELOPMENT vF Supplemental.xlsx,” tab “SumIncludedMerch,” cells
G67 and N67.

? See Consumers Op. Supp. e-workpaper “CERR BASE YEAR TRAIN
LIST DEVELOPMENT vF Supplemental. xIsx,” tab “Cerr Peak Trains,” rows
263-283 and 291-293.
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operating plan narrative begins with an introduction that rehashes CSXT’s Reply
arguments concerning delays that should be included in the RTC Model.®> For
simplicity, Consumers addresses the delay-related arguments immediately below.

Throughout its evidentiary presentations, Consumers has included
the same 22 random outages/delays,* except that in its Opening Supplemental,
Consumers determined that one of the outages was no longer required due to the
reduction in traffic.’ Consumers also included regular curfews at the 75 St.
interlocking to accommodate commuter trains moving through Chicago during
peak periods.® The rest of the CSXT lines that the CERR replicates do not carry
Metra commuter traffic.

In its Reply, CSXT included 133 en route train delays,’ and in its
Supplemental Reply, CSXT continues to argue for the inclusion of delays based
on its Reply criteria.® However, CSXT has reduced the number of delays by 20 to
reflect the change in the traffic group that Consumers made, as well as the
differences that CSXT continues to argue for in Supplemental Reply (i.e., removal

of petcoke trains and certain trains that it believes do not meet necessary service

> See CSXT Supp. Reply at III-C-2-4.

4 See Consumers Op. e-workpaper “Foreign Line Delays WORK xIsx,” tab
“Peak Forgn Delays for RTC 54pct.,” cells A5:T28.

> See Consumers Reb. e-workpaper “Foreign Line Delays Work RTC
S54pct.xlsx.”

6 See Consumers Op. at I1I-C-74-75; Consumers Reb. at III-C-121.
7 See CSXT Reply at I1I-C-26.
8 See CSXT Supp. Reply at I1I-C-2-4.
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standards).” In Rebuttal, Consumers provided an extensive refutation of CSXT’s
inclusion of additional delays, as well as the criticisms that CSXT leveled against
the outages/delays that Consumers’ experts selected for the RTC Model." In its
Supplemental Reply, CSXT has presented no further evidence to support its
outages, nor would it have been appropriate to include such evidence at this point.
Therefore, Consumers’ delay/outage evidence is fully supported and feasible and
continues to represent the best evidence of record. Consumers continues to use the
same 21 delays it posited in its Opening Supplemental RTC Model.

1. General Parameters

CSXT provided updates to its Table III-C-5, Table III-C-7, Figure
III-C-9, Table III-C-10, and Table I1I-C-11. CSXT provided the new tables
largely without explanation. Instead, CSXT references its Reply Evidence,
presumably for the substantive arguments underlying the data presentations.
Consumers notes that Table I1I-C-5 relates to CSXT’s argument that the
permissible lengths of the CERR’s growth trains are limited and therefore more
growth trains should have been included,'! a point that Consumers thoroughly

refuted.’* Table III-C-7 provided a traffic flow summary by general train type.13

? See CSXT Supp. Reply at III-C-1 n.4 (noting that CSXT removed four
peak period trains “due to their failure to meet CSXT service standards . . . .”).

12 See Consumers Reb. at I11-C-6-52.
! See CSXT Reply at ITI-C-27-40.

12 See Consumers Reb. at ITI-C-52-84.
B See CSXT Reply at III-C-45.
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Figure I1I-C-9 relates to CSXT’s arguments that the CERR should incur additional
locomotive costs when it interchanges locomotives with other carriers or the
residual CSXT that are unnecessary for CERR operations.”* Again, Consumers
thoroughly refuted CSXT’s arguments on Rebuttal.”’ Table ITI-C-10 updates
CSXT’s calculation of road, helper, and yard locomotive quantities.'® Consumers
supported its procedures and refuted CSXT’s methodology in its Rebuttal
Evidence.'” Consumers retains its locomotive calculation procedures in its
Rebuttal Supplemental Evidence. Table III-C-11 updates CSXT’s calculation of
road, yard and helper crew quantities.'® Consumers fully supported its own
procedures and refuted CSXT’s methodology for such calculations in its Rebuttal
Evidence.' Therefore, Consumers has made no changes to its crew calculation
procedures in its Rebuttal Supplemental Evidence.

b. Track and Yard Facilities

Based on Consumers’ Opening Supplemental RTC Model®® resuls,
Consumers eliminated the fourth yard track in the Barr Yard.?! CSXT accepted

this change.?

14 See CSXT Reply at TTI-C-52.
15 See Consumers Reb. at I11-C-102-104.

' Because RTC does not model yard activities, yard locomotive
requirements are calculated outside of the RTC Model in a separate analysis.

17 See Consumers Reb. at I11-C-102-109.

18 See n.16, supra.

1% See Consumers Reb. at ITI-C-127.

%% See Consumers Op. Supp. e-workpaper “CERR Supplemental.zip.”
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c. Trains and Equipment

ii. Locomotives

(a) Road Locomotives

Based on Consumers’ Opening Supplemental RTC Model and
related statistical analysis, Consumers’ experts determined that the CERR requires
13 road locomotives, which includes the application of the same spare margin that
Consumers utilized on Rebuttal and in its Opening Supplemental, and an updated
peaking factor.” In its Opening Supplemental Evidence, Consumers made the
calculations necessary to determine the need for additional locomotive hours and
locomotive-unit miles to reflect the repositioning of locomotives necessary to
account for traffic flow imbalances on the CERR — a process that Consumers
performed both in its Opening and Rebuttal Evidence.* The reduction in traffic
and related adjustments to the on-SARR/off-SARR traffic flows resulted in a

calculation of zero locomotives needed for repositioning.®’

?! See Consumers Op. Supp. at ITI-C-1.
2 See CSXT Supp. Reply at III-C-1-2.

3 See Consumers Op. Supp. e-workpaper “CERR Operating
Statistics _Supplemental.xlsx,” tab “Summary,” cell K41.

24 See Consumers Op. e-workpaper “Base Unit Merch Trains
v6_Statistics.xlsx,” tab “Crew and Loco Balancing,” and Consumers Reb. e-
workpaper “Base Unit Merch Trains v6_Statistics Rebuttal xlsx,” tab “Crew and
Loco Balancing.”

2 See Consumers Op. Supp. e-workpaper “Base Unit Merch Trains
v6_Statistics Supplemental.xlsx,” tab “Crew and Loco Balancing,” cells X34 and
X39.
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CSXT’s Supplemental Reply argues for 15 road locomotives based
on its Supplemental Reply RTC Model results.*® CSXT also includes additional
locomotive hours and locomotive-unit miles for repositioning locomotives across
the CERR. CSXT argues that it was impermissible, under relevant Board
precedent, for Consumers to exclude the repositioning calculation in its Opening
Supplemental because CSXT already had agreed to the proposed methodology.”’
CSXT’s argument is incorrect.

The December 9 Decision plainly contemplated that the CERR’s
traffic group would change.?® The Board’s decision recognized that significant
operational changes might result based on Consumers’ preferred approach to the
traffic group revisions.”” The Board’s decision would make little sense if
Consumers was restricted in its ability to make necessary changes in its operating
plan resulting from the mandated change in the CERR’s traffic group. CSXT
argument is wholly illogical in light of the December 9 Decision.

CSXT’s arguments also miss the mark because Consumers’
elimination of repositioning of locomotives is not a change in methodology. As
discussed above, Consumers made the same calculations to determine the need for

repositioning locomotives in Opening Supplemental that it did in Opening and in

26 See CSXT Supp. Reply at Table III-C-10.
%7 See CSXT Supp. Reply at I1I-C-7 n.14.

28 See December 9 Decision at 20.

29 Id
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Rebuttal. Because of the reduction in traffic and related adjustments to the on-
SARR/off-SARR traffic flows changes made in the Opening Supplemental
Evidence, this calculation results in the need for zero locomotives for
repositioning.

CSXT’s actions in its Supplemental Reply are directly contradictory
to the case law that CSXT incorrectly claims supports retaining the repositioning
additive. Specifically, CSXT cites the FMC case, noting that the complainant’s
proposal to include a triple track segment that the Defendant accepted in Reply
could not be modified on Rebuttal.”® Yet, in its Supplemental Reply, CSXT has
accepted the removal of one track in the Barr Yard.»' By CSXT’s interpretation of
the FMC precedent, Consumers should not have been able to remove this track,
which plainly was contemplated in the December 9 Decision and readily accepted
by CSXT.

Finally, Consumers’ determination that repositioning was no longer
necessary given the revised traffic flows does not prejudice CSXT in any way.
CSXT had a fair opportunity to address this issue substantively in its Supplemental
Reply, but it presented no arguments that the repositioning is still necessary.
Therefore, Consumers continues to exclude repositioning of locomotives in its

Rebuttal Supplemental Evidence.

30 CSXT Supp. Reply at IT[-C-7 n.14.
31 CSXT Supp. Reply at ITI-C-1.
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2. Service Efficiency and Capacity
C. Peak Week Train List Final Development Process

Consumers identified the peak period trains that corresponded to the
897 base year 2014, and 210 1Q2015 carload merchandise trains that were
removed from the CERR traffic group, and removed them from the peak period
train list> CSXT did not dispute this procedure. However, CSXT continues to
employ a peak train development methodology that grossly overstates the number
of trains required to move the peak year traffic volumes,*® which results in a
highly inefficient operating plan and grossly overstated operating expenses.
Consumers thoroughly addressed the critical failures of CSXT’s peak-year train
34

development model in its Rebuttal Evidence.

e. Results of the RTC Model Simulation

In its Opening Supplemental Evidence, Consumers’ transit times

decreased or stayed essentially the same as in its Rebuttal RTC Model simulation,

32 See Consumers Op. Supp. e-workpapers “Leaders Seeds 10-14
Crosswalk - w RTC Symbol Lookup - Supplemental Update.xlsx,” tab “Leaders &
Seeds 10-14 CROSS,” column V; “Peak Unit Merch Trains v5 20151009 w Peak
LE Consist and Growth Trains w delayv4 Supplemental.xlsx,” tab “Peak Week
Base Year Unit Merch,” rows 264-284 and 292-294; and “CERR BASE YEAR
TRAIN LIST DEVELOPMENT vF Supplemental.xlsx,” tab “Cerr Peak Trains,”
rows 263-283 and 291-293.

33 See CSXT Supp. Reply at III-C-1 n.4, (“CSXT’s addition to its Reply
RTC Model of 5 growth trains that would be required to handle the CERR’s peak
period traffic.”)

34 See Consumers Reb. at I11-C-75-84.
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except for two O-D pairs where transit times increased slightly.”> Likewise,
CSXT’s Supplemental Reply closely tracks Consumers’ RTC Model, including
the changes in the RTC Model resulting from the adjustments to the traffic group.
CSXT continues to exclude certain traffic moving to and from Curtis under its
theory that the CERR does not meet the necessary service standards,*® and
Consumers continues to include this traffic for the same reasons that it articulated
on Rebuttal and summarized in Part III-A, supra.”” Table III-C-1 shows that the
CERR’s transit times for crossover traffic remain superior to historical CSXT

transit times.

3% See Consumers Op. Supp. e-workpaper “5.1 Transit Times Comparison
Hist vs RTC vs REPLY vs REBUTTAL vs Supplemental.xIsx,” tab “Train
Trainsit REPLY & REBUT REV.”

36 See CSXT Supp. Reply at I1I-A-2.
37 See Consumers Reb. at ITI-A-35-55.
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COMPARISON OF TRAIN TRANSIT TIMES

TABLE III-C-1

Historical Peak CSXT CERR
On-SARR Off-SARR Period Trains SUPPLEMENTAL | OPENING/REBUTTAL
Station Station (HH:MM:SS) REPLY RTC SUPPLEMENTAL RTC
' ‘ (HH:MM:SS) (HH:MM:SS)

22ND ST-

71ST ST, IL CURTIS, IN { } 3:12:00 2:55:42

CALUMET

PARK CP, IL | CURTIS, IN { } Dropped 0:57:50

CHICAGO

59TH ST, IL. | CURTIS, IN { } 2:14:00 2:26:31

CHICAGO

59TH ST, IL. | DOLTON, IL { N 1:46:00 2:04:02

CHICAGO -

BARR, IL CURTIS, IN { } 1:47:00 1:42:13

CURTIS, IN 22ND ST, IL { 3:15:00 3:14:56
BRIGHTON

CURTIS,IN | PARK 2:37:00 2:39:39

CURTIS, IN OGDEN JCT. 4:47:00 4:33:41
BLUE ISL IHB

CURTIS, IN CONN, IL { } 3:16:00 3:30:44
CALUMET

CURTIS,IN ([ PARK CP, IL { } Dropped 0:58:07
CHICAGO

CURTIS, IN 59TH ST, IL { } 2:52:00 2:45:38
CHICAGO -

CURTIS, IN BARR, IL { } 1:43:23

CURTIS, IN DOLTON, IL { } Dropped 1:29:40

DOLTON, IL

(South) OGDEN JCT. { } 3:26:00 3:38:24

DOLTON, IL | CHICAGO

(South) 59TH ST, IL { } 1:51:00 1:53:52

DOLTON, IL

(East) CURTIS, IN { } 1:32:00 1:37:07

DOLTON, IL

(South) CURTIS, IN 1:41:00 1:42:49

operational needs of the customers in its modified traffic group.

As Table III-C-1 demonstrates, the CERR continues to meet the

-C-10







TABLE III-D-1
CERR 2015 OPERATING EXPENSES

($ Millions)
CSXT Difference
Opening Supplemental Rebuttal (Rebuttal Supplemental v.
Supplemental Reply Supplemental CSXT Reply)

Locomotive Lease { } { } { } { }
Locomotive Maintenance { } { } { } { }
Locomotive Operations { 3} { } { } ${ 3}
Railcar Lease $5.0 $4.6 $5.0 $0.4
Materials & Supply Operating $0.6 $0.6 $0.6 -$0.0
Train, Engine and Yard

Personnel $6.4 $8.2 $6.4 -$1.8
Non-Train Operating Personnel §5.1 $6.3 $5.1 -$1.3
General & Administrative $7.0 $10.4 $7.0 -$3.4
Loss & Damage { } { } { } { }
Ad Valorem Tax $2.0 $1.2 $2.0 $0.8
Maintenance-of-Way $8.8 $13.5 $8.8 -$4.7
Insurance $2.0 $2.3 $2.0 -$0.3
Startup and Training $2.5 $3.1 $2.5 -$0.6
Joint Facilities $1.7 $4.3 $1.7 -$2.6
Intermodal Lift { } { 3 { ¥ $5.9
Total* $54.7 $62.9 $54.7 -$8.2

Source: Consumers Supp. e-workpaper “CERR Operating Expense_Supplemental.xIsx,” tab “DCF Transfer;” CSXT’s Supp. Reply
e-workpaper “CERR Operating Expense_Supp_Reply.xlsx,” tab “DCF Transfer;” Consumers’ Reb. Supp. e-workpaper “CERR
Operating Expense_Supplemental Rebuttal.xIsx,” tab “DCF Transfer.”

1. Locomotives

As noted in Part II1-C, supra, Consumers determined in its Opening

Supplemental Evidence that the CERR requires 13 road locomotives, while CSXT

argues instead for 15 road locomotives.' In its Supplemental Reply operating

expense evidence, CSXT repeats arguments from its Reply operating evidence that

! See CSXT Supp. Reply Table III-C-10.
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Consumers should have provided for the repositioning of Jocomotives.” As
explained in Part I1I-C, supra, Consumers performed the necessary calculations
and determined that as a result of the reduced traffic group, no repositioning of
locomotives was necessary.’

CSXT also updates its calculation of the CERR’s required peaking
factor and compares that to Consumers’ calculation.® As Consumers has not
adjusted its operating plan on Rebuttal Supplemental, it continues to use the
peaking factor that it calculated in its Opening Supplemental Evidence.’

CSXT’s evidence briefly repeats that Consumers has not included
the cost of third locomotives received on certain trains from interchange partners
where CSXT argues that the run-through power agreements require compensation
to the owning carrier.® Consumers already has thoroughly refuted this claim in its
Rebuttal. Specifically, Consumers showed that CSXT’s arguments in favor of
counting these third locomotives in the run-through calculation are inconsistent
with: (i) CSXT’s acceptance of the approach used by Consumers on Opening for
locomotive consist requirements; (ii) the fact that the locomotives are placed on

the train for the convenience of the connecting carriers; (iii) the fact that the CERR

? See CSXT Supp. Reply at I1I-C-7 n.14.
3 See Part at I1I-C-1-b-a, supra.
4 See CSXT Supp. Reply at I1I-D-3-4.

> See Consumers Supp. e-workpaper “CERR Operating
Statistics_Supplemental.xIsx,” cell F56.

6 See CSXT Supp. Reply at I1I-D-6.
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is transporting those locomotives without compensation; and (iv) the fact that the
CERR’s interchange partners have no expectation of compensation.’

CSXT next argues again for two yard locomotives at Barr Yard.® As
Consumers explained on Rebuttal, road locomotives largely will handle the Barr
Yard operations because the primary activity in the yard is setting out bad order
cars, which the road locomotives are better equipped to handle because they are
already on the train.” Thus, the yard locomotive’s principal activity is moving bad
ordered cars to and from the shop.10 Only one yard locomotive is necessary for
this work."!

Finally, CSXT again argues that the CERR’s road locomotive fuel
costs should be based on the share of unit-miles by train type across the CERR
network, rather than the CSXT system average.'”> As Consumers explained on
Rebuttal, varying terrain across the CSXT system causes disproportionate
consumption rates for trains carrying certain commodities, especially coal trains

traversing the mountains of Appalachia.13 There are no mountains to be traversed

7 See Consumers Reb. at I11-C-103-04; I1I-D-4-5.
8 See CSXT Supp. Reply at I11-D-6.

? See Consumers Reb. at I1I-C-104.  06; ITI-D-6.
10 See Consumers Reb. at IT1I-C-105-106.

1 See id.

12 See CSXT Supp. Reply at ITI-D-6-7.

13 See Consumers Reb. at ITII-D-13-14.
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3. Operating Personnel

a. Operating

ii. Train/Switch Crew Personnel

In its Opening Supplemental Evidence, Consumers determined that
it required a total of 47 crew members (train, engine and yard combined)."
CSXT, by comparison, argues in its Supplemental Reply for 65 train, engine and
yard crew personnel.”’ The differences in the parties’ calculations stem from
various staffing-related arguments presented in the Opening, Reply and Rebuttal
phases of this case. Indeed, CSXT repeats, in summary form, its Reply arguments
that: (i) Consumers’ incorrectly assumes that most crew can complete two
assignments per day;*! (ii) Consumers’ has not accounted for changes in the hours
of service law;** and (iii) no recrews would be required at the Campbell Station.”

In Rebuttal, Consumers refuted all three of CSXT’s arguments.
Consumers demonstrated that most CERR crews could handle two or more

assignments per day.”* Consumers showed that its crews would not expire under

the hours of service law, and that CSXT’s approach ignored easy solutions to any

1 See Consumers Supp. e-workpaper “CERR Operating
Expense Supplemental.xlsx,” tab “Summary,” cell D7.

%0 See CSXT Supp. Reply at I11-D-8-9.
1.

22 See CSXT Supp. Reply at I1I-D-9.

2Id

24 See Consumers Rebuttal at ITI-D-19-23.
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such problems.” Finally, Consumers showed that CSXT’s addition of recrews

near West Olive was not supported by any evidence, including the RTC Model.”®

iii. Non-Train Operating Personnel

In its Opening Supplemental Evidence, Consumers did not adjust its
non-train operating personnel requirements from those that it presented on
Rebuttal. While the reduction in the CERR’s traffic group might have warranted
such an adjustment, Consumers conservatively retained the 38 non-train operating
personnel that it specified in Rebuttal.”” In its Supplemental Reply, CSXT
eliminates four non-train operating personnel: two (2) car inspectors, the Director
— Dispatch Control, and Manager — Customer Service and Data Control.?®
Consumers has no objection to CSXT’s reductions. However, CSXT continues to
overstaff the CERR’s non-train operating personnel positions, including train
operations management (3 positions) and matching managers for crew calling
positions (5 positions). For the reasons set forth in Consumers’ Rebuttal,
Consumers continues to exclude these positions as unnecessary.” Indeed, with
Consumers’ reduction in total traffic handled, there is even less need for the CERR

to include CSXT’s proposed positions.

25 See Consumers Rebuttal at I11-D-25-30.
26 See Consumers Rebuttal at I11-D-24-25.

27 See Consumers Op. Supp. e-workpaper “CERR Operating
Expense Supplemental.xIsx,” tab “Summary,” cell C164.

28 See CSXT Supp. Reply at I1I-D-11-13.
2% See Consumers Rebuttal at I11-D-24-25.
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b. General and Administrative

In its Opening Supplemental Evidence, Consumers did not adjust
general and administrative personnel requirements. Just as with non-train
operating personnel, the reduction in the CERR’s traffic group might have
warranted a downward adjustment in Consumers’ proposed G&A staffing.
However, Consumers conservatively retained the 29 G& A personnel that it
specified in Rebuttal.*® In its Supplemental Reply Evidence, CSXT eliminates
four G&A positions: two (2) marketing managers, the Manager of Disbursements,
and one Police Agent.*! Consumers has no objection to CSXT’s reductions.
However, CSXT continues to overstaff the CERR’s G&A function by 20
positions. For the reasons set forth in Consumers’ Rebuttal, Consumers continues
to exclude these additional 20 positions as unnecessary.””> Likewise, Consumers
continues to provide for the same 29 G&A personnel that it specified on Rebuttal
and in its Opening Supplemental Evidence.

V. Other

(b)  Other Out-Sourced Functions

As Consumers has not adjusted its G&A personnel or non-train

operating personnel, it has not adjusted any associated costs in this Rebuttal

30 See Consumers Supp. e-workpaper “CERR Operating
Expense Supplemental . xIsx,” tab “Summary,” cell C226.

31 See CSXT Supp. Reply at I1I-D-13-16.
32 See Consumers Rebuttal at [11-D-44-102.
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Supplemental, such as materials and supplies, out-sourced functions, travel costs,
or start-up and training costs.

4. Maintenance-of-Way

In its Opening Supplemental Evidence, Consumers determined that
the changes in the CERR’s traffic group resulted in a minor reduction in gross tons
travelling over various segments, which subsequently resulted in a minor
adjustment to rail grinding costs of $2,702.%* In its Supplemental Reply Evidence,
CSXT also adjusted its rail grinding costs.”*

CSXT also corrects a calculation error related to track miles used to
calculate joint bar testing and/or geometry testing.” This correction results in
CSXT restating its annual Joint Bar Testing expense from $316,383 in Reply to
$17,262 in Supplemental Reply.*

CSXT also updated Tables I11-D-24, 11I-D-25, 1II-D-26 and I11-D-27

from its Reply Evidence. These tables correspond with certain MOW staffing

33 See Consumers Supp. e-workpaper “CERR Operating
Expense Supplemental.xlsx,” tab “DCF Transfer,” cell 134,

34 See CSXT Supp. Reply at I1I-D-19.

3 See CSXT Reply e-workpaper “CERR MOW Costs_Reply.xlsx,” tab
“Geometry Testing,” cell B30 as compared to CSXT Supp. Reply e-workpaper
“CERR MOW Costs_Supp_Reply.xlsx,” tab “Geometry Testing,” cell B30.

36 See CSXT Reply e-workpaper “CERR MOW Costs_Reply.xIsx,” tab
“Reply Annual MOW Expense,” cell G8 as compared to CSXT’s Supp. Reply e-
workpaper “CERR MOW Costs Supp_Reply.xlsx,” tab “Reply Annual MOW
Expense,” cell G8.
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methodologies and assumptions that it used on Reply.”* Consumers refuted
CSXT’s arguments in detail in its Rebuttal Evidence,® and CSXT provides
nothing further in its Supplemental Reply. Therefore, Consumers continues to
rely on its Opening Supplemental joint facility costs.*!

6. Loss and Damage

In its Opening Supplemental Evidence, Consumers updated its loss
and damage calculation to reflect its changes in the CERR’s traffic group.®
CSXT has made a similar modification.*® As in Rebuttal, the minor difference in
costs are attributable to the differing traffic levels by commodity posited by the
parties.

7. Insurance

The slight increase in the CERR’s total operating expenses caused a
corresponding increase in insurance costs, which were derived using an insurance

ratio of 3.75% of operating expenses.’’ The parties continue to agree on the

2 See CSXT Reply at I1I-D-140-157.
3 See Consumers Rebuttal at I11-D-144-158.

# See Consumers Supp. e-workpaper “CERR Operating
Expense Supplemental.xlsx,” tab “DCF Transfer,” cell D24.

 See Consumers Supp. e-workpaper “CERR Operating
Expense Supplemental.xlsx,” tab “DCF Transfer,” cell 122. The change in loss
and damage was di minimis such that it did not alter Table I11-D-1, supra.

8 See CSXT Supp. Reply e-workpaper “CERR Operating
Expense Supp_Reply.xlsx,” tab “DCF Transfer,” cell D22.

7 See Consumers Supp. e-workpaper “CERR Operating
Expense Supplemental.xlsx,” tab “DCF Transfer,” cell 132.
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Supplemental Reply.'® Additionally, the track miles that CSXT utilized in its
Supplemental Reply Evidence ranged from 231.76 miles to 239.0 miles,"! which
are clearly different from the 233.90 miles that CSXT purported to utilize in III-
B."? This range in CSXT track miles is due to various CSXT technical errors as
well as the inclusion of 2.0 miles of siding near the Campbell Station and the 0.14
miles of bad order track. Regardless, CSXT’s statement in its Supplemental Reply
Evidence is misleading and its track construction evidence does not reflect only
the removal of 2.22 miles of yard track, which is evident from Table III-F-2,
below. > Consumers’ Rebuttal Supplemental Evidence shows the correct

calculations and constitutes the better evidence of record.'*

10 csxT Supp. Reply at II1-F-1 n.1.

1" See Consumers Reb. Supp. e-workpaper “IlII-F-3 Track Miles
Comparison.pdf.”

12 CSXT Supp. Reply at I1I-B-2, Table I1I-B-2.

* CSXT failed to consistently identify its workpaper corrections by
highlighting or differentiating the corrections made, in violation of the Board’s
decision served July 15, 2015 for the procedures and formatting of evidence in this
proceeding. Consumers also notes that CSXT filed all of its III-F electronic
workpapers without working links, which is also in violation of the Board’s July
15, 2015 order.

' Consumers Reb. Supp. e-workpapers “Rail
Worksheet Supplemental.xIs” at tab “Rail Type Summary;” “2015 Ballast &
subballast Worksheet Supplemental Rebuttal.xIs” at tab “Rail Type by
Subdivision.”

As noted above, since Consumers’ road property investment calculations
represent the better evidence of record, Consumers did not attempt to correct the
many errors in CSXT’s Supplemental Reply Evidence.
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The bridge now being built over the Sanitary
and Ship canal, at Campbell avenue and Thirty-first
street, Chicago, is composed of four double track
single leaf Scherzer rolling lift bridges, placed
alternately side by side.

It will carry four tracks of the Pittsburg,
Cincinnati, Chicago & St. Louis, two of the Chicago
Terminal Transfer and two of the Chicago Junction
Railway. The bridge is being built and paid for by
The Sanitary District of Chicago, under an
agreement with the railway companies to provide a
moveable bridge of an efficient design subject to their
approval. The Sanitary District also pays the railways
such a sum of money as will draw interest sufficient to
pay the expenses of maintenance and operation of the
bridge.

Competitive designs for the bridge were first
invited in 1898, and from the plans submitted at that
time, those by the Scherzer Rolling Lift Bridge Co.,
Chicago, were selected. Contracts for the substructure
were let to McArthur Bros., and for the superstructure
to Pencoyd Iron Works, Philadelphia, Pa. The bridge
was built and placed in service in 1901. However,
only those portions of the superstructure necessary to
carry the moving loads when acting as a fixed span
were erected at this time, and the structural parts and
machinery required to make the bridge movable were
to be furnished later when it was necessary to open the
canal to navigation. Fig. 2 shows the bridge as first
Placed in service. The part constructed formed four
three-hinged arch spans; when completed for operation
as a movable bridge, each span was to be a double leaf
rolling lift bridge.

When plans were made in 1908 to open the
canal to navigation, it seemed advisable to abandon
the original plan for the Campbell avenue bridge and
substitute a single-leaf rolling lift bridge. The
Scherzer company was contracted with by the
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III. G. DISCOUNTED CASH FLOW ANALYSIS

In this Part, Consumers responds to the contentions that CSXT
presented in its Supplemental Reply Evidence regarding the equity flotation cost
issue described in the December 9 Decision.

1. Cost of Capital

a. A Separate Equity Flotation Cost
for the CERR Remains Unwarranted

Consumers showed in its Opening Supplemental Evidence that the
Board’s decisions allowing additives of 2.1% and 2% for the flotation cost of
equity capital in Sunbelt and TP, respectively, were inconsistent with the
agency’s precedent that allowed such an additive only when, and to the extent that,
the Class I railroads included in the Board’s annual cost of capital composite
sample had actually floated equity during the relevant year.! Moreover, the
flotation additives to the industry average cost of equity capital in those years were
substantially lower than the additive sought by CSXT, because the additive
applied only to the portion of equity represented by the particular carrier that had
issued equity, and not to the other carriers included in the composite sample that
had not issued equity during the year. Furthermore, the agency recognized that
even where no carrier included in the sample had issued public equity, there still

was an implied equity flotation cost because the “impact of previously incurred

! Railroad Cost of Capital--1983, 1 1.C.C.2d 643 (1984); Railroad Cost of
Capital--1991, 8 1.C.C.2d 402, 414-415 (1992).
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implicit in the cost of equity, including a separate additive amounts to a double
count.

The validity of Consumers’ point can be illustrated by a hypothetical
where one of the carriers included in the composite sample, e.g., Defendant
CSXT, actually does issue equity during one (or more) of the years when the
CERR is being constructed. In that event, even under CSXT’s approach it would
be improper to impose a separate equity flotation cost for the CERR in that year in
addition to that explicitly included in the industry cost of capital, as doing so
would manifestly constitute a double-count. Significantly, however, the additive
included in the industry average cost of equity as a result of CSXT’s actual
issuance would be much lower than the impact of including the separate additive
advocated by CSXT, as CSXT currently represents only about 20% of the equity
in the industry composite sample. Using CSXT’s proposed 6% flotation fee solely
for purposes of this example, the additive actually included in the average cost of
equity would be only 1.2% (6% x 20%).

CSXT in this case is asserting an entitlement to a cost of equity
additive that would be quintuple the impact of an actual flotation cost on the actual
industry average cost of equity. This would produce a massive overrecovery of
the actual flotation cost additive to the industry cost of capital. This example
demonstrates that there is a major gap in the Sunbelt and TPI analyses that the
Board has not addressed and for which CSXT has not provided a reasonable

answer. Absent such an explanation, no such additive should be imposed.
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CSXT also asserts that “any residual effects of [past] equity flotation
costs on the current railroad industry cost of equity are long gone™ and that “[i]t is
simply implausible to suggest” otherwise.® CSXT again evades the reasoning
embodied in relevant precedent. A stock is publicly traded only because equity
flotation costs were incurred, and its price and expected returns thus take into
account those costs. The impact of the flotation costs does not dissipate with time:
“Because any impact of previously incurred flotation costs would be reflected in
current stock prices and current investor return expectations, so too would such
impact be reflected in the cost of equity capital for those years determined on the

basis of an unadjusted DCF formula.”’

The flotation costs thus have an enduring
impact and remain embedded in the cost of equity.

Imposing a flotation cost additive on the SARR, when the flotation
cost is already reflected in the industry average cost of capital, also would
constitute an impermissible barrier to entry, as the CERR effectively would be
forced to absorb a higher cost of equity than CSXT and other railroads, as
reflected in the industry average cost of capital. The same type of entry barrier

would arise from a limitation on the CERR’s ability to utilize otherwise available

tax benefits arising from the deductibility of interest by requiring the CERR to

6 CSXT Supp. Reply at ITI-G-3.

7 Railroad Cost of Capital—1985, 3 1.C.C.2d at 636. The unadjusted DCF
formula refers to the cost of equity methodology used at the time, but the Board’s
current methodologies continue to seek to rely upon and utilize current stock
prices and investor expectations.
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amortize its debt on a mortgage basis, when real-world railroads, including CSXT,
utilize a coupon-type approach and regularly rollover the debt so as to maintain a
relatively stable capital structure, as reflected in the railroad industry cost of
capital calculated by the Board.®

In short, the Board did not address the full import of prior precedent
in its Sunbelt and TPI decisions, apparently because the Board was not presented
with it. However, Consumers has done so now, and shown the Board that there is
a major aspect of the cost of equity issue which cannot be ignored. For its part,
CSXT has tried to dismiss that precedent, rather than engage it on the merits. As a
result, the Board lacks an articulated, meaningful basis on which to depart from its
past precedent regarding both the industry cost of capital and the use of that
industry cost of capital in a maximum railroad rate proceeding. Lacking such a
basis, the Board should adhere to its earlier and long-standing precedent.

b. CSXT Has Not Provided Proper
Support for Using a Flotation Cost of 6%

In its Opening Supplemental Evidence, Consumers showed that
CSXT’s 6% flotation cost figure was unsupported, and was contradicted by the
substantially lower 2.1% figure that the Board adopted in Sunbelt, and the 2%
figure that CSXT itself successfully advocated in 7P]. Consumers also showed,

relying on its expert, that CSXT’s approach improperly utilized an average of the

8 See Consumers Op. at IT1I-G-5-11; see also id. at IV-21 (showing CSXT’s
scheduled maturation of debt in Table IV-11), IV-29 (showing CSXT’s
debt/equity capital ratios in Table IV-13).
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flotation costs in recent IPOs that did not take into account any of the specific
characteristics of the CERR, and rested on a false equivalency because the other
IPOs typically involved only a modest fraction of each company’s total equity,
and thus substantially overstated the total amount of equity that could actually be
traded as a result of the IPO once the lockup period expired.’

In response, CSXT has not modified its position. Instead, it: (a)
reasserts the legitimacy of its use of an average drawn from a broad array of IPOs;
(b) notes that two of those IPOs (Fortress and RailAmerica) involved railroads;
and (c) has Mr. Tobias add more recent IPOs to his averaging calculation.'®

CSXT’s Supplemental Reply simply reaffirms the deficiencies in its
original submission. CSXT has not shown that any of its supposedly
representative IPOs involved new railroads, or covered 100% of a company’s
equity needs. For these reasons, the Fortress and RailAmerica IPOs fail to provide
useful guidance, as Consumers explained in its Opening Supplemental at I1I-G-14-
15 and in the Maughan V.S. at 7-8, 14-15. Mr. Maughan addresses this matter
further in his Rebuttal Verified Statement (“Maughan R.V.S.”) at 5-6.

CSXT’s proposed use of the average flotation cost incurred by

various other firms also flies in the face of the established rule that a SARR is, by

definition, a least-cost, most-efficient entity. When there is a range of possible

® Consumers Op. Supp. at I1I-G-13-17; Maughan V.S. at 5-6.

19 CSXT Supp. Reply at 111-G-4-6; Verified Statement of Glenn Tobias
(“Tobias V.S.”), included as CSXT Supp. Reply Exh. III-G-2, at 1.
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The issue is not what flotation costs .may be typical for IPOs of $100
million or more for the past ten years, as CSXT frames it in its Supplemental
Reply at IT1I-G-6. Rather, assuming that the CERR must incur any flotation cost at
all, the question is what is the cost that would be incurred by a least-cost, most-
efficient entity without barriers to entry or exit, which barriers include economies
of scale, scope, and density. Under those circumstances, and assuming arguendo
that the CERR is required to utilize an IPO to raise its equity in the first place, the
CERR should be allowed to utilize the least-cost option based on findings in prior
cases, which would be 1.1%.

Where the Board has settled on a particular approach to, or figure
for, a cost item common to all or most SARRS, parties bear a higher burden in
seeking use of a different approach or figure. Examples include attrition rates,
signal maintainer ratios,'® insurance ratios,'” additives for engineering and

contingencies,18 crew shifts," road crossing protection,20 and mobilization.!

1 Sunbelt at 65 (rejecting Sunbelt’s proposed 1.8% attrition rate as “low
when compared to past SAC cases”™).

' Id. at 79 (finding NS’s ratio “more consistent” with recent SARR
decisions).

" DuPont/NS at 135-136 (rejecting DuPont’s insurance ratio of 1.96% in
favor of NS’s 2.36% as being more in line with precedent).

18 AEPCO 2011 at 132-133; WFA I at 132-133; Duke/NS, 7 S.T.B. at 201-
204; CP&L, 7 S.T.B. at 338-341; TMPA, 6 S.T.B. at 746-747; FMC, 4 S.T.B. at
823.

YcP&L, 7S.T.B. at 291 (“NS ... provided no reason to depart from the
SAC precedent relied upon by CP&L”) (citing FMC, 4 S.T.B. at 832-833).
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Again, it is particularly inappropriate for CSXT to propose a figure that is five
times higher than the corrected Facebook IPO cost that CSXT proposed in
Sunbelt, especially when it relied there on basically the same underlying survey of
flotation costs paid by others.

c. Assuming that any Separate Flotation
Cost is Appropriate, It Should Not
Exceed 0.95% Based on a Private Placement

Consumers explained in its Opening Supplemental Evidence that
even assuming arguendo that the CERR was required to incur an additional
flotation cost for the equity portion of its capital structure, that flotation cost
should be based on a private placement, rather than an IPO, and should not exceed
0.95%. Relying on the Maughan V.S., Consumers explained that a private
placement was feasible, and the preferred and most practical means for raising that
equity. Mr. Maughan further explained that the 0.95% flotation cost, including the
exclusion of a flotation cost for the portion of equity that would be assumed by
Consumers itself, reflected accepted investment industry practice and would
provide the CERR’s investment banker with substantially greater compensation
than would be received under an IPO. Consumers thus more than met the

standards articulated by the Board in TPI for showing that a private placement

2 1d. at 337 (“[i]n the absence of better evidence, it seems reasonable to use
this factor in SAC cases, rather than including 100% of the cost of replicating
those assets identified in Engrg Rpts™) (citing TMPA, 6 S.T.B. at 742).

21 Id. at 338 (rejecting shipper’s figure because it was out of line with
precedent).
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“would be possible” and “a feasible method for raising the amount of capital
necessary” and “what the proper equity flotation fee would be if the sale of equity
were to proceed through private placement.”22

Significantly, CSXT does not challenge either the feasibility of a
private placement or the 0.95% flotation cost itself.”® CSXT concedes that
Consumers’ position “is consistent with general SAC theory to assume that a
hypothetical SARR would raise capital using the most cost effective means.”**
CSXT further concedes that “it may be true that the direct costs of raising equity
capital through a private placement would be lower than the direct costs of raising
the same equity in a public [PO.”* Furthermore, CSXT does not challenge Mr.
Maughan’s derivation of the private placement costs (other than the treatment of
Consumers’ own equity share, a matter addressed infra). As the SARR “may
choose the lowest feasible cost for each category of expense,””® and CSXT has not
contested either the feasibility or the cost of the private placement, that should be
the end of the matter.

Nevertheless, CSXT has chosen to present a different argument to

oppose the use of a private placement to determine the CERR’s flotation costs.

22 TPI at 28. See Consumers Op. Supp. at III-G-7-13 and Maughan V.S.

2 CSXT challenges only the exclusion for Consumers on the basis of stand-
alone cost theory and precedent, a matter that is addressed at I1I-G-28-30, infra.

* CSXT Supp. Reply at I-13.
*3 Jd. (emphasis omitted).
%6 AEPCO 2011 at 46.
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CSXT’s argument is to the effect that while the “direct” flotation costs of a private
placement may be lower than those for an IPO, allegedly there are higher
“indirect” costs in the form of a premium return on equity that is required to
compensate investors for the associated lack of liquidity and information
asymmetry, such that the “all-in” cost of equity would be higher with a private
placement than with an IPO. CSXT presents a related argument to the effect that
the IPO costs and public cost of equity should be preferred because they are
directly ascertainable.”’

CSXT’s arguments fail for a number of reasons, and should be
rejected by the Board.

i. CSXT’s Posited Increase to the Industry
Average Cost of Equity is Contrary to Board
Precedent and Constitutes a Barrier to Entry

The threshold problem with CSXT’s theory is that Board precedent
effectively dictates that the SARR must use the railroad industry average capital
structure, cost of equity, and cost of debt. The Board has previously rejected

attempts by both shippers and carriers to use something different.”* CSXT has not

T CSXT Supp. Reply at I1I-G-6-8, Exh. ITI-G-1 (Verified Statement of
Bradford Cornell (“Cornell V.S.”)), and Exh. III-G-2 (Tobias V.S.).

28 FMC, 4 S.T.B. at 846 (rejecting proposed real options additive for the
SARR); WPL, 5 S.T.B. at 984 (““As we stated in FMC ..., we do not allow an
existing railroad to charge captive shippers a rate designed to compensate for risks
that the incumbent carrier’s investors do not face. Thus, consistent with SAC
principles and prior precedent, it would be inappropriate to include UP’s proposed
adjustment.”); PPL Montana, 5 S.T.B. at 1111-1112 (rejecting real options
adjustment); AEPCO 2011 at 137 (rejecting use of CAPM instead of hybrid figure
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SARR from combining a private placement flotation cost with an industry average
cost of equity computed by reference to publicly traded companies. There is no
SAC rule that binds Consumers to a single source for other categories of expenses;
a complainant under the SAC Constraint is free to select a low cost from one bid
for a particular item and a low cost from another bid for a related item. For
example, the shipper in the AEPCO 2011 case was allowed to use the lower
locomotive system-average servicing costs of BNSF, and was not required to use
the higher costs of UP or an average of the two, even though AEPCO’s
hypothetical stand-alone system incorporated parts of UP’s system as well as
BNSF’s system.” Individual cost factors are assessed and determined
independently, even for items that may be related, and without the type of linkage
presumed by CSXT. Again, the objective remains to find the lowest feasible cost
in each individual cost category.

Prohibiting the CERR from choosing the lowest feasible cost item in
each individual cost category also would constitute an impermissible barrier to
entry. “[W]e do not allow an existing railroad to charge captive shippers a rate
designed to compensate for risks that the incumbent carrier’s investors do not
face.” WPL, 5 S.T.B. at 983-84 (rejecting the carrier’s posited additive based on a
real options analysis that would apply only to the SARR, because it operates in an

environment without barriers to entry or exit, unlike the incumbent, id. at 983,

32 1d. at 45-46.
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that because the private equity investors will own all of the company and will
directly provide all of the equity capital, the concerns posited by CSXT’s
witnesses about acquiring equity at a discount in order to obtain a premium return
are entirely misplaced.”’

Mr. Maughan explains that companies seldom have a free choice
about whether to pursue a private placement or a public offering. The selection is
usually dictated by circumstances, timing, and the nature of the company raising
the equity.”® As a result, any comparisons drawn after the fact based on past
performance are unlikely to be apples-to-apples.” Moreover, information about
flotation costs in private placements is not publicly available, which further
precludes the sort of direct comparisons relied upon by CSXT and its experts. Dr.
Cornell even acknowledges this reality in quoting an article that states that “[a]ny
analysis of the private placement ﬁarket is handicapped by a lack of readily
available information. Because the securities are not registered with the SEC, only
limited data about transactions are publicly available, and most participants

disclose relatively little about their operations.”*

" Maughan R.V.S. at 1-4, 7-12.
BI1d at1-2,4,7.
¥ 1d at2, 6.

Y Cornell V.S. at 10 n.29, quoting Carey, Mark, Stephen Prowse, John Rea,
et al., The Economics of the Private Placement Market, Bd. of Governors of the
Fed. Reserve Sys., Dec. 1993, at 6 (preface).
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The analyses and comparisons referenced by Dr. Cornell and Mr.
Tobias necessarily involve transactions quite different from an entity such as the
CERR."' In particular, a number of the referenced passages seek to compare the
prices, returns, or discounts received or experienced for PIPEs relative to SEQs.*
A PIPE is a “private investment in public equity” and a SEO is a “seasoned equity
offering.” Both involve companies that have already gone public and are selling
additional equity. The equity is placed privately in a PIPE, and is publicly offered
in a SEO. However, both involve companies that are already public and already
existent and operating, as opposed to a new entrant without already existing
operations that is not a publicly traded company and is raising 100% of its needed
equity in a single offering. The PIPEs and SEOs thus are very different from the
CERR, and the effort to extend a statistical comparison between PIPEs and SEOs

to the CERR is inherently flawed and improper.*®

These articles were included in CSXT’s workpapers (albeit without e-
workpaper cross-references in the text), and thus are not separately included by
Consumers.

i Maughan R.V.S. at 2, 6, 10.

2 See, e.g., Cornell V.S. at 7 & nn.19-20, citing, inter alia, Carpentier,
Cecile, Jean-Francois L'Her, and Jean-Marc Suret, The Costs of Issuing Private
Versus Public Equity for Entrepreneurial Ventures, The Oxford Handbook of
Private Equity, March 2012 (“Carpentier 2012”), pp. 7-8; Ferreira, Eurico and
Leroy D. Brooks, On Public versus Private Equity Placements: Pedagogical
Hllustrations, Financial Practice and Education, Fall/Winter 2000, p. 243; Chen,
Hsuan-Chi, Na Dai, and John D. Schatzberg, The Choice of Equity Selling
Mechanisms: PIPEs versus SEOs, Journal of Corporate Finance, Vol. 16, 2010, p.
113.

# Maughan R.V.S. at 2-6.
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Because companies seldom have a free choice as to their financing
methods, which are dictated by other constraints,* it is very likely that the
measured differences, such as in bid-ask and other spreads,45 reflect differences
among the companies or their circumstances rather than differences in the impact
of liquidity or how the companies’ shares are marketed. For example, the
Damodaran article relied upon by Mr. Tobias*® notes that “the discounts estimates
from these small samples have to be considered with caution,””’ “[i]t is likely that
what these studies conclude is a marketability discount is reflective of other

factors,”48

and “[t]he perils of concluding that these discounts are for marketability
are manifold.”* The studies do not support the conclusions that CSXT and its

witnesses assert.

Yrd at7.

¥ Bid-ask spreads rise only when something is being offered to a larger
market. The CERR’s equity holders are investing for the long-term, and such
spreads are of no relevance unless and until they might choose to sell, and then
only if they seek to do so through some sort of larger market, as opposed to a more
direct relationship, such as through a merger and acquisition-type transaction, such
as how RailAmerica acquired numerous short lines. Bid-ask gaps thus say nothing
about how the CERR raises its equity through a private placement.

* Tobias V.S. at 3 n.2, referencing Damodaran, A., Marketability and
Value: Measuring the Liquidity Discount (2005) (“Damodaran”), available at
http://people.stem.nyu.edu/adamodar/pdfiles/papers/liquidity.pdf.

47 Damadoran at 30.
B 1d. at 31.
¥ Id. at 33.
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Similarly inapposite is Cornell’s reference to “a discount [that] is

»3% The notion of a discount off

given to private investors off the firm’s true value.
of true value has no applicability to the CERR. The CERR’s investors are not
purchasing their interests at a discount relative to other, prior investors, as there
are no existing sharcholders or others whose interests are being diluted. The
CERR is presumed to require $440 million of equity, that $440 million represents
all of the CERR’s equity, the investors are acquiring all of that equity, there is no
other equity in the company, and the investors are acquiring the company at its
“true” value by providing the equity that the company is deemed to require. As
Mr. Maughan succinctly states, “100% of 100% is 100%."""

CSXT and its witnesses also ignore the inefficiencies and
discounting that often accompany public offerings. As explained by Consumers’
expert Mr. Maughan, CSXT’s witnesses do not mention how IPOs are priced to
provide a “pop” in the price of stock shortly after issuance, in order to create
interest and reward initial purchasers. This “pop” represents value and is the

equivalent of a discount off of the full value of the proceeds that could be obtained

from the issuance.’? CSXT similarly fails to mention the stock price reduction that

*® Cornell V.S. at 7 n.20, quoting Ferreira and Brooks (2000) at 243.
>! Maughan R.V.S. at 11.

2 Id. at 3. CSXT’s witnesses also do not address how additional shares
owned by insiders become tradeable following expiration of the IPO’s lockup
period.
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For example, one article referenced by both Cornell and Tobias
states that “[o]ne interpretation of this magnitude [of excess returns of private
equity relative to the aggregate public equity market] is that it represents
compensation for holding a 10-year illiquid investment.”® Stating that “one
interpretation” of the difference may relate to compensation is hardly equivalent to
concluding that investors demand or require such compensation in all
circumstances, or necessarily receive it.

Significantly, the relationship between performance in the private
equity and public markets also is far more varied and nuanced than CSXT and its
witnesses acknowledge. For example, the article by Harris, ef al., ‘“Private Equity
Performance: What Do We Know,” finds it “likely that buyout funds have
outperformed public markets, particularly the S&P 500, net of fees and carried
interest, in the 1980s, 1990, and 2000s,” whereas “VC [venture capital] funds
outperformed public markets substantially until the late 1990s, but have
underperformed since.” Id. at 28. As a new entrant, the CERR is more analogous
to venture capital than a leveraged buyout of an already existing firm. CSXT’s
logic would infer that a SARR, as a new entrant, actually would have a Jower cost
of equity capital based on such underperformance. A later analysis by the same

authors from 2015 that includes more recent data finds that for buyout funds,

%8 Ljungqvist and Richardson, at 1. The article is from 2003 and thus does
not incorporate any recent information from the period in which the CERR would
be raising its equity.
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“Iplost-2005 vintage year returns have been roughly equal to those of public
markets.”57 Venture capital funds, in contrast, have “varied substantially over
time,” but “recent vintages have seen a modest rebound.”®

The broad record shows that private equity returns are quite variable
as compared to public equities, and does not show the uniform premiums required
for CSXT’s conclusions.” In addition, the relative results appear negatively
correlated with the relative investment, meaning that the investments do better or
worse when there is less or more money being placed in those investments.®® That
relationship suggests that there is value in both contrarian investing compared to
the public markets, and in diversification. In any event, there is no assurance that
private equity will outperform public markets. Investors making a given equity
investment normally are seeking a superior return (or sometimes stability or
diversification), but there is no assurance that they will receive one, regardless of
whether they are investing in private or public equity.

CSXT and its witnesses address liquidity and information concerns

with investments in equity that is not publicly traded, but they omit any discussion

3" Harris, Robert S., Tim Jenkinson, and Steven N. Kaplan, How do Private
Equity Investments Perform Compared to Public Equity? (June 2015),
https://papers.sstn.com/sol3/Delivery.cfm/SSRN_1D2620249 codel7166.pdf?abst
ractid=2597259&mirid=1, included as Consumers Reb. Supp. e-workpaper “EFC-
Harris2015.pdf,” at 1.

*rd.
> Maughan R.V.S. at 6.
% Harris, et al. (2015), e-workpaper “EFC-Harris2015.pdf,” at 2.
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of the important role played by private equity management in obtaining results.’
The Blackstone article®” noted by both Dr. Cornell and Mr. Tobias shows that
private equity returns vary substantially depending on the particular manager
chosen.® The Ljungqvist article at 20 also notes a substantial divergence between
the median and mean results, and “suggests that there is a fair amount of skewness
in the distribution of possible values” and that “there is a significant downside in
the form of funds performing poorly on a relative basis.”** Again, there is no
assurance that private equity will outperform public markets.

The Blackstone and Ljungqvist analyses do indicate that the choice
of manager does play a major role in the performance of a private equity
investment. It follows that any premium returns are more of a function of
management than liquidity or informational asymmetry.*’ Another article explains
that “[f]inally, by placing funds with active investors (the limited partnerships)
that take controlling positions in companies and monitor and sometimes change

management, pension funds can participate in the increased returns generated by

5! Maughan R.V.S. at 8-10.

62 Blackstone Private Wealth Management, Patient Capital, Private
Opportunity: The Benefits and Challenges of llliquid Alternatives, (Sept. 2014 ),
https://www.blackstone.com/docs/default-source/black-papers/patient-capital-
privateopportunity.pdf?sfvrsn=0.

53 Id. at 6 (noting that the difference between top and bottom quartile
managers in private equity can be over 30%).

54 Ljungqvist and Richardson, at 20.
55 Maughan R.V.S. at 8-10.
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the turning around of poorly managed companies.”66 Private equity thus provides
an ability and opportunity to exercise control that shareholders in publicly-traded
companies typically lack.”’

Private equity managers bring substantial expertise and experience
to their investments, and often have personnel with substantial operational
capabilities available to provide additional assistance. Mr. Maughan notes that the
importance of management should be very apparent to CSXT, as the price of its
own stock has recently surged in conjunction with a changeover in its top
management.®® Yet, CSXT and its witnesses seek to attribute private equity’s
performance entirely to illiquidity and informational asymmetry, and give no
consideration to, and make no effort to measure, whether the supposed premium
returns are associated with the exercise of sound management and control.

Another factor ignored by CSXT and its witnesses is the role of
leverage. Private equity investments tend to be highly leveraged, and that leverage
contributes to increased returns associated with such funds:

Independent studies have repeatedly shown that,

overall, PE funds earn returns that are almost exactly

comparable to what could be achieved by buying a

broad index of small-cap stocks with leverage. Itis
not too much of a stretch to say that, in the aggregate,

66 Carey, Mark, Stephen Prowse, John Rea, et al., The Economics of the

Private Placement Market, Board of Governors of the Federal Reserve System,
December 1993, at 6 (preface), referenced in Cornell V.S. at 10 & n.29.

%7 Maughan R.V.S. at 9.
% Id. at 9-10.
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In short, the statements by CSXT and its witnesses regarding return
premiums that may — sometimes — be observed for investments in other non-public
investments have no bearing on the willingness and ability of CERR to attract
investment at the industry-average cost of equity.”* The articles referenced by
CSXT’s witnesses simply do not address a company in the situation of the CERR.
The CERR’s investors will not be disturbed by a lack of liquidity or informational
asymmetry. To the contrary, the lack of liquidity will be an advantage, and the
investors will have the ability to obtain more information and have more input
than with a publicly-traded company. Nor does illiquidity and informational
asymmetry explain the premiums sometimes enjoyed by private equity investors,
as the role of management and leverage also must be taken into account. There is
no plausible basis for concluding that the CERR’s use of a private placement to
obtain its equity will result in any increase in its cost of capital or “all-in costs” of
obtaining its equity.

iii. “Consistency” is No Reason to Base
the Equity Flotation Cost on an IPO

CSXT presents a public policy-type argument that the equity
flotation cost should be based on an IPO in order to be consistent with the fact that
the railroad industry average cost of capital reflects data from publicly-traded

companies.” Dr. Cornell adds that “[d]evising a proper methodology based on

m Maughan R.V.S. at 4.
7> CSXT Supp. Reply at I1I-G; Cornell V.S. at 11.
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private companies to supplant the STB’s established, public-based approach would
be difficult, controversial, and time-consuming.”76

CSXT’s contentions fail on several fundamental levels. First, the
objective is to determine what costs would be experienced by least-cost, most-
efficient competitor without barriers to entry or exit. Such a new entrant “may

choose the lowest feasible cost for each category of expense,””’

and is not required
to duplicate the methods of the incumbent.”® The basic nature of the stand-alone
cost test should not be sacrificed on the altar of some notion of consistency, or
because doing so properly somehow poses a challenge, particularly one that is not
so difficult to overcome. CSXT is essentially seeking to impose the sort of entry
barrier that is anathema to stand-alone cost analysis.

Second, CSXT’s notion of consistency is outcome-oriented. The
flotation cost is based on an average of companies that consist almost entirely of
non-railroads. The flotation cost for a SARR should reflect the lowest cost option
that is feasible, and not an average of the costs paid by others.” To the extent

there is any inconsistency, it is in foreclosing a complainant from showing that the

SARR would have a lower cost of equity. The agency’s decision to deviate from

7 Cornell V.S. at 11.
7 4EPCO 2011 at 46.
8 Coal Rate Guidelines, 1 1.C.C.2d at 543.

” AEPCO 2011 at 13 (“the complainant can propose a hypothetical SARR
that would change all these features of the real world operation, so long as the
alternative service would itself be feasible and supported™).

I11-G-28



contestability theory in this respect should not become a lever to extract another
deviation in some other context.

Third, insofar as the objective is to reduce controversy and adhere to
precedent, the appropriate approach would to rely on the industry average cost of
capital and previous precedent finding that the flotation cost is embedded in the
cost of capital and is to be augmented only in those years in which a railroad
actually issues equity, and then only for the railroad that actually issues the equity.
CSXT appears to have a peculiar sense of what it means to adhere to precedent,
particularly insofar as it is seeking an equity flotation cost additive three to five
times larger than those adopted in Sunbelt and TPI.

iv. No Flotation Cost Should Attach
to the Equity Provided by Consumers

Consumers explained that as a principal beneficiary of the CERR,
Consumers would be expected to assume an ownership share of around 10% of the
equity and that no equity flotation cost would attach to that ownership share. %
CSXT disputes this exclusion from the equity flotation cost. Significantly, CSXT

makes no effort to dispute Consumers’ factual analysis of what would happen in

the real world. CSXT argues instead that the exclusion violates stand-alone cost

80 Consumers Op. Supp. at [1I-G-12 and Maughan V.S. at 13-14, 20. The
SAC costs would include a full return on that portion of the CERR’s equity, of
course.
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tax benefits.®> At the time of the precedents, there was no additional equity
flotation cost additive, and the exclusion of such an additive is the appropriate
approach under those precedents. The instant issues are what transactional costs
are incurred in acquiring the needed equity, and whether the SARR and/or its
investors should be required to absorb a cost that would not exist in the real world.
The obvious answer is that a SARR and its investors should not be required to

incur a transactional cost that they would avoid in the real world context.

5 It may well be appropriate to reconsider the tax benefits to parent
principle insofar as Berkshire Hathaway acquired BNSF in significant part to
benefit from the float associated with the carrier’s deferred tax liabilities.
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As shown in Table I1I-H-1, the CERR revenues exceed the stand-
alone costs in each year of the study period. Under the Guidelines’ SAC
Constraint, where stand-alone revenues are shown to exceed costs, rates for the
members of the traffic group must be adjusted to bring revenues and SAC into
equilibrium.

4. Maximum Reasonable Rates

The SAC analysis described in Consumers’ Opening Supplemental
Evidence and in Parts ITI-A through III-G of this Rebuttal Supplemental, and
displayed in Rebuttal Supplemental Exhibit III-H-1, demonstrates that over the 10-
year DCF period, the revenues generated by the CERR exceed its total capital and
operating costs. Table III-H-2, below, shows the measure of excess revenue over

SAC in each year of the 2015-2024 DCF period.
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Table ITII-H-2

Summary of Consumers Rebuttal Supplemental DCF Results for the CERR
January 1, 2015 to December 31, 2024

Over-
Annual Stand- Stand-Alone Payments
Alone Cumulative PV
Year Requirement Revenues (Shortfall) PV Difference Difference
0y @ €)) “ &) (6)
2015 $111,518,098 $136,504,338 $24,986,240 $23,861,715 $23,861,715
2016 $105,690,001 $118,690,165 $13,000,164 $11,148,702 $35,010,417
2017 $114,934,967 $152,653,854 $37,718,887 $29,197,881 $64,208,297
2018 $119,089,212 $153,251,152 $34,161,940 $23,869,975 $88,078,272
2019 $124,066,942 $158,047,079 $33,980,137 $21,431,449 $109,509,722
2020 $130,759,942 $173,440,366 $42,680,423 $24,298.,089 $133,807,811
2021 $136,158.,816 $179,867,338 $43,708,522 $22,460,866 $156,268,677
2022 $142,393,030 $193,734,521 $51,341,491 $23,814,740 $180,083,417
2023 $146,452,444 $194,698,444 $48,246,000 $20,200,199 $200,283,616
2024 $153,667,049 $215,159,182 $61,492,133 $23,239,720 $223,523,336

Source: Consumers Reb. Supp. e-workpaper “Exhibit III-H-1_Rebuttal Supplemental. xlsm,” tab “Netting.”

Application of the Board’s Maximum Markup Methodology yields

I11-H-4

the following maximum R/VC ratios for the rates that CSXT lawfully can charge













5. Reparations

CSXT owes Consumers the difference between transportation
charges paid based on the rates assessed by CSXT under Tariff CSXT-13952 from
and after January 1, 2015, and the charges that would have been paid had they
been based on the maximum lawful rate levels shown herein. The principal
reparations amount will increase until CSXT reduces the Campbell rates to the
maximum reasonable level(s). Consumers also is entitled to interest on all
principal reparations amounts, calculated from the date that the first unlawful
charge was paid at the rates assessed under Tariff CSXT-13952, and otherwise in
accordance with the Board’s regulations at 49 C.F.R. Part 1141.1, ef seq., and its

ruling in Ex Parte No. 715 at 35-36 and 41.
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Again, Dr. Cornell completely ignores these issues with public offerings in making
his broad claims regarding investor expectations.

6. It is significant that CSXT and its experts do not disagree with my
original Statement that a private placement is the most feasible, and really the only
feasible, way for Consumers’ SARR, the CERR, to raise its needed equity, and
that the flotation cost for that raise would be about 1%. Instead, Mr. Tobias, and
the academic retained by CSXT, Dr. Cornell, attempt to focus on something else:
the premium return or cost of capital that the CERR supposedly would have to pay
because it is not publicly traded. However, none of the sources that they claim to
rely on actually endorse the notion that private investors invariably will ‘insist’ on a
higher return in exchange for their investment, and none focus on a new entrant
such as a SARR that raises 100% of its equity in one issue at the start of its life.

7. Dr. Cornell makes a lot of the weighted average cost of capital as
applied to any company and the CERR. Let me be clear, in my original Statement |
followed the STB's guidelines for capital structure and cost of capital that |
understand have been used in all prior rate cases.

8. CSXT's comments about the impact of a private placement as
opposed to an IPO on the all-in cost of equity are pure speculation. What if the [PO
window is closed (as it has been for all but the most exceptional companies)?
What if private investors don’'t care about the illiquidity of their investment and
therefore don’t ascribe a premium or discount to a private (see below)? What if
those investors are able to overcome any asymmetry in information (also see

below)? Dr. Cornell has probably never had to address these questions because




he gives no indication that he has ever had to face a de novo SARR and try to get
it financed. My Statement is based on my actual experience with such private
equity raises spanning several decades.

9. Mr. Tobias may still cling to the notion that the SARR could be
financed in the IPO market. In my original Statement | explained in detail the
realities of why this is far-fetched in the real world. | showed that the IPO market
does not welcome entities with the characteristics of the CERR for market as well
as for SEC reasons.

10. Indirectly and probably unintentionally, Mr. Tobias actually supports
my assertions by highlighting the two railroad IPOs that were done in his 10-year
survey. What he overlooks is that these IPOs were done for already existing and
operating Fortress portfolio companies. Fortress is an investment company that
owns private companies. | am very familiar with Fortress’ railroad assets through
the work | referred to in my original Statement as the Capital Markets advisor to the
Melford International Terminal. In that instance the short line connection from the
contemplated container port to the Canadian National Railway main line was
owned by RailAmerica, Inc., Fortress’ portfolio company.

11.  When RailAmerica went public through its IPO, it was an established
company: real operations with real rail, real rail cars, real land and rights of way,
real customers and real revenue. And it had real cash earnings out of which it
could pay a dividend to public investors who like dividend-paying railroad stocks.
Fortress Transportation and Infrastructure Iinvestors LLC was a different case since

its rail assets were just one part of an overall transportation and infrastructure












difficulty in evaluating the management component of success for private
investors, an element that is well understood by the private market, though the
academics clearly recognize that management acumen plays a significant role in
generating returns.® After all, why is it that LPs entrust their capital to third party
managers? The reason is that they know how to spot value when an investment is
made, but beyond that they understand that under private ownership they can
accomplish things that are difficult for public companies with quarterly earnings to
meet and disclosures to make. A former Chairman of the STB has explained how
not being a public company helps BNSF to take a long-term view to enhance the
operation of its railroad: ‘If anything, the new structure enables us to focus more on
the longer term, which is especially important in a capital-intensive business like
ours where our assets are long-lived and our investment projects extend over
many years’.*

20. The returns calculator that Dr. Cornell uses to support his discounted
price/premium return theory gives no consideration to the enormous work that the
private owners and their managers do over several years to augment the value of

the portfolio company that the company could not do on its own, or could not do if it

® See, for example, Blackstone, “Patient Capital, Private Opportunity: The Benefits
and Challenges of llliquid Alternatives,” p. 8 (the publication is referenced by Cornell
at 7. n.21, and Cornell at 3 n.2); Carey, Mark, Stephen Prowse, John Rea, et al.,
“The Economics of the Private Placement Market,” Board of Governors of the
Federal Reserve System, December 1993, p. 88 (“Finally, by placing funds with
active investors (the limited partnerships) that take controlling positions in
companies and monitor and sometimes change management, pension funds can
participate in the increased returns generated by the turning around of poorly
managed companies.”) (publication is referenced by Cornell at 10, n.29).

4 https:/iwww.bnsf.com/employees/communications/railway/pdf/201003_ex.pdf,
included as e-workpaper ECF-BNSF .pdf, at p. 5.



were publicly held with quarterly reporting requirements. These private equity firms
have smart owners and often have ‘operating partners’ (sophisticated industry
executives) who are on retainer to find opportunities and operate the target to
enhance returns while under private ownership.

21. Management drives value in many ways: making shrewd investment
decisions, cutting costs, changing the capital structure, faster growth or just by who
they are. CSXT itself provides a rather apt example of the difference that
management can make. An activist investor displaced existing management and
installed Hunter Harrison, a charismatic new CEO, with a proven track record of
increasing value at other railroad companies. At the announcement of his potential
in joining CSXT, the stock popped 23%° in one day! Granted, this is a rare
example of a private investor bringing about change at a public company situation,
but the same thing regularly occurs in the world of private equity as private
investors make savvy investments about how to augment value. That is the value
creation brought by the private market that is misconstrued by academics like Dr.
Cornell as a discount.

22. Of course, returns vary in individual investments, industries, times,
and circumstances. Some private equity managers do better than others, just as
some IPOs and other public companies do better than others. But the fact remains
that public and private equity are not the same thing, and attempting to compare

their returns glosses over a number of important differences.

® See e-workpaper EFC-CSXTPrice.pdf (chart from CapitallQ showing trading in
CSX stock over the past 18 months).
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