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Mx, Chezlrman, Members of the Subcommititee:

y name 1is Thomas D. Crowley. I am an economist and

to

Prasident oI the ecconomic consulting firm of L. Peabody &

Asscciates, Inc. I have devoted a substantial portion of my
crofessional carser to railroad transportation matters. I append
1n Appendix A wmy Statement of Qualifications. That statement
descrifes iIn detail my experience and expertise in the areas of
ral. transportation in general, and coal transportation in

One c¢f cur firm's clients is the Western Coal Traffic

—sagus ["WCTL" or "League"). WCTL is an association comprised of



€leCirilc uti_itles that purchase and pay for the transportation
Oz c¢ozl mined west of the Mississippi River. WCTL Members azre
listed i Eppendix B To this statement. WCTL members currently
snip in excess cf 95 million tons of western origin coal vearly
anda thelr de_lvered coal ccsts are approximately $2 billion
annua__v. Since its formation in 1876, WCTL has actively

participated in all major regulatory, judicial, and congressicnal

tation.
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I have been asked by WCTL to provide the Subcommittes
with my views on the condition of the railroad industry. As this
is & broad subject, I will address a few selected topics.

—L INDUSTRY CONCENTRATION

A Rz
IS AT AN ATL-TIME HIGH

Since 1980, when the Staggers Act was passed, the

_nterstate Commerce Commission ("ICC") and its successor, the
SurZace Transportation Board ("STR"), have approved numerous rail
mergers anc other forms of rail acquisition. These approvals
have nciuded:

nvelved Railroads Apvproval Date

Crand Trunk Western;

Tetrolit, Toledo & Ironton 1980

Rurlingtcen Northern ("BN")

Sz. Louvils-San Francisco 28890

Chessie System; Louisville &

Nzshville; Seaboard Coast Linse 1880

Crand Trunk Western; Detrcit

& Tolsdo Shore Line 15681

Zulilford; Maine Central 2581



ade & Southern;
h & Denver; Walla
ley 1882

nion Pacific ("UP"),; Missouri

Pacific; Western Pacific 13882
NorZolk & Wesztern; Southern 1982
Guilford; Boston & Maine;

Delaware & Hudson 1983

Soo Line; Chicago, Milwaukee,
St. Paul & Pacific 1985

Denver & Ric Grande Western;
)

Southern Pacific ("gp" 1288
UP; Missouri-Kansas-Texas 1888

CsX; Richmond, Fredricksburg

& Potomac 1991
Canadian Pacific; Delaware

& Hudson 1991
BN; Atchison, Topeka &

Santaz Fe ("SFY) 1295
UP; Chicagc & Northwestern 1995
aJ=; &SP 199¢

As a consecuence of these mergers, rail industry
concentration is at an all-time high. For example,

transportation of coal in the west is a virzual duopoly, with
BNSF and TP controlling almost one hundred percent (100%) of coal
rigirmating in the western United States.

This level of concentration is illustrated using the

Herfendanhl-Eirschman Index ("HHI"). HHI is a standard used by
the Department cf Justice ("DOJ") to measurs market concentra-ion
in mergers. By DOC standards, an HEI greater than 1,800



E market with a tota
ducpoly would produce & 5,000 EEI. The HEI in the wastern coal
marketplace, azfter the UP/SP merger, stands at 4,831.°

ern rall transportation is also far more
concentratad today than it was in 1980. Indeed, if pending
mergers are approvaed by the STB, rail transportation in the

tes will be dominated by four (4) "mega" carriers:

-

BNEF, TP, CE8¥ znd Norfclk Southern ("NS").

REMAINING MEGA-CARRIERS
ARE REAPINCG HUGE PROFITS

t
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The railil Industry has benefitted tremendously from the
pcst-Staggers AcCT mega-mergers, and the industry's aggressive use
ol priczing and service Ifreedoms accorded to it under the Staggers
2cz. I append in Appendix C a sampling of rzil financizl
indicators comparing the financial position today of the Zour
mega-carriers (BNSF, UP, NS and CSX) with the financizl position
cIZ the 1880 Zteration of these companies. These figures show
that return on investment, net railroad operating income, and
reTurn cn eculty have scared since 1980, while debt as a
percentage oI capital has drazmatically decrzased. The financial
power cf the rall industry is further undersccred by the

custry's cliout in the financial markests. UP, BNSF, CSX and NS

Tne geve_orment of this index figure ig described in detail

in wmy Veriiied Statament submitted as part of WCTL's March 28,
12%6 Comments In the UP/SP? merger case, Finance Docket No. 22760



comments

In 1996, STB Vice-Chairman Owen made the Zollowing
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financial vitality of the rail industry:

s ight railroads exceeded
timates of independent
analysts in 1993, they have postad
ned ton-mile grow_h over the past de-
and they have made remarkable and sus-
d p*oductﬂv1uv gains tnrougb rational-
ion cf the work-force, fixed-plant and
pment
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L The president of the Association of
American Railroads, which represents each of
the Class I railroads party to this proceed-
ing, repeatedly has spoken in public of "a
new 3olden Agse" for railroads.

] A premium considerably in excess of
market value is being bid for a portion of

. . . Southern Pacific by . . . Conrail while
a premium considerably in excess of market
value s being bid for the entirety of
Southern Pacific by

. . . Union Pacific.

] [Blurlington Northern-Santa Fe has
anncuncad a extraordinary 1997 capital-
expenditure budget of azlmost $2 killion.

L] [Clonrail has increszsed its dividend in
every year since 1ts initial public offering

L Since 1985, return on investment for
Class I railx Oads has more than doubled,
while return on equity nearly doubled and
exceeded the industry's cost of capital in
28584
No. £E52, Railrcad Revenue Adecuacy -- 13995 Determina-
T.28.24 167, 169-170 (1936) (footnote omitzad).

A

agree with Vice Chairman Owen's observations.
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ZNCRELSED CONCENTRATION EAS LED TO
DECREASED COMPETITION BETWEEN RAIL

)

From an economic perspective, markets which are highly

concentrated exhibit less competition. In a highly concentrate

£,

market, a seller can takes various actions to avoid competicion.
The avoidance of competition can take severzl forms: overt
collusion, conscious parallelism, or mere recognition of
cligopclistic interdependence. In my opinion, the many post-
Staggers Act rail mergers will not increase competition and, in
bilitv, will lead to the avoidance of price competiticn
in botnhh the west and the east.
Recent history in the western coal transportation
markets teaches that western rail carriers have colluded when it
their collective purposes, as is evidenced by the ETSI

“on. In the ETSI litication, a Texas court concluded

several malor western railrocads had actively colluded in
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© prevent ETSI from constructing

siurry pipeline. That pipeline, if it had been built,

increzses 1n concentration, average industry ravenues per ton-
Tlle nave decresased since the Staggers Act became law in 198C, so

Burlinaton Northern, Inc., Civil
U.S. Dist. LEXIS 18786 (E.D. Tex.,




rz:l shippers should have no concerns abouz the current

concentratea state of the rall industry. The railroads' arcument

is misleazcing. Average revenue par ton-mile has decreased since
298C. However, the rzil industry has not willingly made rate
recuctions. Actual rate reductions that western coal shippers

have obteairad have peen the result of actions vigorously oppcsed
industry or individual members thereof, including the
opening oI the southern Powder River Basin, Wyoming cocal fields
£o twe-carrisr service (opposed by BN); the development and
application of the ICC/STB's Coal Rate Guidelines (oppcsed by the
major railroads); and the constructiocn (or threats to construct)
secona carrier access lines at captive utility generating
staticns (usually opposed by the incumbent rail carriers) .

Today, som2 western cocal shippers -- throuch hard-

fought =2fZforis -- e2njoy competitive origin-to-destination »rzil
service.® As shown in Appendix D, the diffesrence in pricing

levels Detween ccal shippers with and withou:z competition is

, for shorter movements (under 600 miles),

than rates cn competitive movements.
Rzil mergers have also caused substantial service
disruptions. Today, the most obvious case in point is the UPR/SP
‘Origin-to-destination competition refers to a shipper's
acillity tTo transport ccal from origin to destination by two or
mcre aiifferent raill or rail/barge transporters

“Captive ccal shippers refers to coal shippers that must use
& singls xrall carrier for some or all of Their haul



croblems Icxr WCTL members.

WCTL memders Lower Colorado River Authority {("LCRAM)
and the City of hustin, Texas ("Austin") service problems provide
a representative example. LCRA/Austin are joint owners of the
Fayette Power Project ("FPP"). The FPP, located near LaGrange,

Texas, burns approximately 6.5 million tons of cozl annually
originating in the Southern Powder River Basin of Wyoming. UP
transports this coal. WCTL reported to the STB last October thac
JP's delicient service had reguired LCRA/Austin to curtail coal
burns at a cost to LCRA/Austin of over $8 million:

FPP neormally maintains a 50 to 60 day
supply of coal in its coal stockp:ile.
Unfortunately, because of the UP's deficient
service, UP has delivered to the F2P
approximately 750,000 fewer tons than
requested :hls vear under the UP/LCRA rail
transportation contract. The result is that
both TPP paruners, the City c¢f Austin and
_CRA have been reguired to curtzil their coal

purns at FPP due tc the low stockpile of coal
inventory on nand the absence of such
curtzazi.ments, the stocKoﬁl; would be
exhausted, or very close to exhausted today.
The adcitional cost to the City of Austin and
LCRA fcr gsneraticn of power with mors
expensive substitute fuels and for purchased
rower 1s approximately $8 million to date.
For each trainlocad of cozl that must be
cifset with non-ccal fired generaticn or
powsr purchases, the additional cost ranges
from approximately $400,000 to cver $500,000.
WCTL Comments in Ex Partce No. 373, Ezil Service ir the Western




‘niteg St=tes, at 8 (f£iled Octcber 23, 1997

Overall, WCTL estimated earlier this year that UP's
servics deliciencies had czsused its members to incur "-ens of
millicns cf doellars" in additional coste:

In the aggregate, UP's sexrvice problems

have caused tens of millions of dollars in

added costs for WCTL members, who have been

Zorced to turn to much more expensive fusls

and/or purchased power to make up for the

coal delivery shortfalls caused by UP's

deficient service. WCTL members' coal

inventories continue to be too low. While

members had hoped to have discontinued

expensive coal displacement/replacement

strategies by now, they have been forced to

continue such strategies as a result of UP's

ontinuing service problems and the need to

LYy TOo rebuild stockpiles for the summer peak

demands.
WCTL Comments in Raill Sexwvice in the Western
United States, Fepruary 20, 15358)

T2's e problems continue. These
rtroblems ailect hipments but virtually all

ComMmoCiIy shipm The merger cf the U2 and SP, as
recent Wall Street Journal report aptly observed, has led to "t
largest shipping breakdown in U.S. rail history. Wall Street
cournzl at A3, February 27, 1998.
nz2s also emphasized in its filings in EZx Parte No.

That current wesIern rall service problems nave not besn limic
o UP customers, as UP's service problems have spillad over to
ENZF cczl transportation operaticns, as well. Sse id. at 11-12




- TNCRERASING COMTETITION
Z. NCREASTY COMEETITT .

As this Subcommittee is undcubtedly aware, many rail

shippers, Including WCTL, support increased rail competition.

WCTL recently filed comments in the STB's =Zx Parte No. £575
proceeding 2rging the STB to promote intramocdal competizion
WCTL specifizcally asked the STB to overturn its Bottleneck

Decisicn, and to modify Iits competitive access ragulations to
al_ow increzased use of terminal trackage rights and reciproczal
switcning. WCTL also presented a legislative proposal reguesting
the concrassicnal amendment of Title 49 to allow increased
competitive access, on a case-by-case basis, under STB

supervision. WCTL's Comments in Ex Parte No. 575, Review of Rail

Accegss and Competition Issues (filed March 26, 1998) .

The railroad Industry has attacked proposals put

Zcrward by WITL, and others, to increase competition. The
railroads argue that increasing competition will destroy the

gains mada Dy the industrv after the Staggers Act, prevent the
industry Zrom having suffiicient revenues to invest in
infIrastructure, and ultimately bankrupt the industry.
I disacres. Increasing competition will not kill the

rzi_ incustry. There is nothing intrinsic in the economic
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“ndustry that prevents the Industry from
SUXrviVving Inn a competitive mavketplace. IZ captive trafiic is
cpenecd TC compatition, railroads will exist in a marketplace zhat

1s mace up cI the folleowing four economic conditions:



